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I 

a Supreme Court of the District of Columbia. 

No. 55410 In Equity. | 

Campbell C. Cochran, Jr., Plaintiffs 

vs. 

Irving E. Burdick, William H. Dunn, and A^, H. 
Dougherty, Defendants. 

United States of America, 

District of Columbiaj ss: j 

BE IT REMEMBERED, That in the Supreme bourt of 
the District of bolumbia, at the City qf Wash¬ 
ington, in said District, at the times hei-einafter 
mentioned, the following papers were tiled and 
proceedings had, in the above-entitled clause, to 
wit:— 

1 Bill for Accounting and Discovery. 

Filed Februarv 28, 1933. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 55410. 

Campbell C. Cochran, Jr., Plaintiff, 

vs. 

Irving E. Burdick, William H. Dunn, and A. H. 
Dougherty, Defendants. 

The Bill of Complaint of Campbell C. Cochran, Jr., re¬ 
spectfully shows the Court as follows: 

1. That the plaintiff is a citizen of the United States, a 
resident of the State of Virginia, with principal | office at 
920 Potomac Electric Power Building, Washingtop, D. C. 
and brings this suit in his own right. I 
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2. The defendant Irvine: E. Burdick is a citizen of 
2 the United States, a resident of Xew York, and pur¬ 
ports to maintain an office at tlie Securities Building, 
Washin«:ton, D. C., and is sued in his own right. 

3. The defendant ^Villiam II. Dunn is a citizen of Great 
Britain, a resident of the District of Columbia, and is sued 
in his own right; the defendant A. H. Dougherty is a citizen 
of the United States, a resident of the District of Columbia, 
and is sued in his own right. 

4. On Januarv 13, 1930 and at all times hereinafter men- 
tioned, the plaintiff was an attorney at law duly admitted to 
practice before the Court of Appeals of the District of Co¬ 
lumbia and before the United States Department of the 
Interior; Burdick was an attorney at law, admitted to prac¬ 
tice before all courts of the District of Columbia; the said 
defendant Burdick was actively engaged in the practice 
of law in the State of Xew York and was not a resident of 
the District of Columbia and did not maintain an office in 
the District of Columbia; tliat the defendant Dunn was an 
accountant and admitted to practice before the Department 
of Interior and was engaged in the prosecution of claims 
arising under the War Minerals Relief Act; the defendant 
Dougherty was an attorney-at-law engaged in active prac¬ 
tice of law before the bars of all the Court of the District 
of Columbia. 

5. Under date of January 13, 1930 the plaintiff and the 
defendants Burdick and Dunn entered into an agreement, 
a copy of which is attached and made a part hereof, marked 
Exhibit A, under which the plaintiff and the defendant 
Dunn were, among other things, employed to prepare and 
file in the Supreme Court of the District of Columbia peti¬ 
tions on War Minerals Relief cases in which defendant Bur¬ 
dick was interested and were to be paid fifty per cent of 
all fees received bv defendant Burdick. 

6. Pursuant to said agreement the plaintiff and the said 
defendant Dunn performed the services required of them 
in said agreement, preparing and filing in the Supreme 
Court of the District of Columbia the following cases com¬ 
ing within the terms of said agreement: 


I. E. BURDICK, WILLIAM H. DUNK AKD A. H. DOUGH 


ERTY. 


Equity 
No/ 

50799 
3 5080G 


Case. 


R. E. Urquart. 

50801 Georeria Coal and Iron Company. 

H. K. Welch for himself and associates; Sum¬ 
ner Girard, ^Marcus Daly, James Parks, 
W. A. Harriman, Anson McCoofv Beard, 
Amos Pinchot, Margaret P. Daly, B. B. 
Lawrence, Julius Kruttschmitt, J. D. 
Foster. 

50807 Wisconsin-Georgia Coal & Iron Company. 

50808 H. M. Dale and F. W. Dale. 

50809 ^larkstein-Dorn Mining Company, J. W. Bj’ockman, 

owner, deceased, Alice M. Brockman, Adinx. 

50810 ^fartia Williams and M. P. Farrier for co partner- 

ship of Williams, Farrier and Crocl^ett and 
Crockett. 

50811 Blackhawk Tun.gstun Mining Company. 

50812 The Daisy Chrome Company, Partnershipj, W. H. 

Tennemen, C. A. lyerson, B. C. Williams|, Jr. 

50813 P. S. Dean. 

50814 Boulderado Alining & Milling Company. 

50815 L. C. ^forgan Company, Chris Jacobsen, Jphn Fil 

kins and C. L. Angle, operating as L. C. 

& Company a co-partnership. 

50816 Kenshaw Mining Company. 

50817 Stewart-Calyert Company. 

50855 Fields Brothers & Stocker. 

50858 Olympic Smelters Company, Inc. 

50860 P. H. Bray and James Trembrath, suing 

partnership of P. H. Bray and associate^ 

50874 John Peterson. 

50875 Robert E. Holley. 

50876 Craig-Creighton & Grahm. 

50877 L. M. Mining Association. 

50878 John T. Harris, receiyer of U. S. Mangane^ Com¬ 

pany. 

50879 W. A. Sanger. 

50882 C. A. Youngham. 

50883 William C. Crittenden, suing for co-partnership 

known as Hillside Mines, consisting or Lewis 


Morgan 


for CO- 
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Equity 

No. Case. 

Hiud, Archibald R. Asbell, William C. Crittenden, 
J. D. Griene, F. P. Wray, J. P. Overson. 

50884 A. E. Westover. 

50885 W. J. Dozier. 

4 50886 Patsy C. Graves, Admx., estate H. E. Graves. 

50887 ' A. G. Green, J. A. Mattos, A. Volente. 

50909 Lovmey Manganese Association. 

50910 Iron Mountain Alloy Company. 

50911 The Mammoth Mining Company. 

50912 Tungsten Products Company. 

50913 H. S. Doyle—suing for Fresno Chrome Company, 

a co-partnership. 

50914 W. L. Gazzem for co-partnership of W. H. Sea- 

grave and W. L. Gazzema. 

50915 W. H. Shewan. 

50916 New Jersev Manganese Mining Companv. 

50917 W.P. Kendall. 

50918 William H. Kraft. 

50919 Lyle F. Stowell. 

50920 A. M. Parsons. 

50921 F. M. Hopkins. 

50922 Clarence H. Hawkins. 

50931 C. H.i Holbrook, suing for co-partnership. C. H. 

Holbrook, Jr., and W. L. McGuirre. 

50932 The ^Manganese Mining and Development Com¬ 

pany. 

50933 S. P. Kirkpatrick. 

50940 Union Manganese Corporation. 

7. The plaintiff and the defendant Dunn, on January 13, 
1930 and simultaneouslv with the execution of the agree- 
ment set out in paragraph 4 hereof, mutually agreed to di¬ 
vide all amounts received under said agreement, on the 
basis of 40% to plaintiff and the balance to defendant Dunn. 

8. At the time of entering into the agreement set out in 
paragraph 4 hereof, the defendant Burdick represented the 
above-named claimants and was in need of the services of 
an accountant and an attorney to j)repare and file for him 
petitions in the Supreme Court of the District of Columbia 
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on or before February 13, 1930, the last date on which such 


suits could be filed. The plaintiff is informed and| believes 
and therefore avers that the defendant Burdick, j prior to 


January 13, 1930, had employed Dunn to look after his 
claims in Washington, agreeing to pay said Dunn 
5 a portion of the fees received by him, and the agree¬ 
ment set forth in paragraph 4 hereof su]3erseded 
said prior agreement with the defendant Dunn. 

9. On or about January 13, 1930 the plaintiff was en¬ 
gaged in the preparation of a number of claims similar to 
those in which the defendant Burdick was interested and 
learning of this fact the defendant Burdick sought out the 
plaintiff and asked him to prepare his cases for him. The 
plaintiff then and there informed the defendants Burdick 
and Dunn that he was a member of the bar of the (IJourt of 
Appeals of the District of Columbia, and was not a member 
of the bar of the Supreme Court of the District of Columbia. 

10. Thereafter and after many of the suits had b(}en filed 
a ruling was obtained from the chairman of the l^oard of 
Examiners of the Bar Association of the District ofl Colum¬ 


bia to the effect that plaintiff could not appear generally 
in the cases, but could appear upon motion in each case, 
provided he associated a member of the Bar of the S upreme 
Court of the District of Columbia on the cases. Plaintiff 
thereupon wfith the consent and knowledge of th^; defen¬ 
dants Burdick and Dunn associated with him the defendant 
Dougherty, a member of the Bar of the Supreme Cfourt of 
the District of Columbia, who thereupon entered his ap¬ 
pearance as attorney of record in the cases falling’ within 
the agreement dated January 13, 1930, and thereafter the 
plaintiff whenever it became necessary performed all ser¬ 
vices required of him by the agreement, including tl^e filing 
of briefs in the Court of Appeals of the District of Co¬ 
lumbia. 

11. The plaintiff agreed to pay said Dougherty ten per- 
centum (10%) of all fees received by him. 

12. On, to wit, October 31, 1931 the defendant Burdick 

notified the plaintiff of a proposed cancellation of the said 
agreement of January 13, 1930. That after so informing 
the plaintiff of the proposed cancellation of the agreement, 
the defendant Burdick continued to use the plaintiff’s office 
as his Washington mailing address. I 
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13. The defendant Burdick has accepted the benefits of 
the agreement dated January 13, 1930 and the services per¬ 
formed thereunder by the plaintiff and the defendant 

6 Dunn, but has not compensated plaintiff in any 
amount for the services rendered by him. 

14. The plaintiff is informed and believes and therefore 
avers that the defendant Burdick after October 31, 1931 
continued to use the services of the defendants Dunn and 
Doughertv on said claims and that the defendants Burdick, 
Dunn and Dougherty have made an agreement for a new 
division of the fees on the cases covered by the agreement 
of January 13,1930 to the exclusion of the plaintiff, and for 
the purpose pf defrauding and cheating plaintiff of the fees 
to which he was entitled under the said agreement. 

15. The plaintiff fully ])erformed all the legal services 
necessary to the prosecution of said claims, until the at¬ 
tempted repudiation of the agreement on October 31, 1930; 
the said services were greatly beneficial to the said defen¬ 
dants and absolutely essential to the successful prosecution 
of the said claims as the Act of February 13, 1929 required 
that suits be filed in the Supreme Court of the District of 
Columbia within one vear, or on or before Februaiw 13, 
1930; the plaintiff is informed and believes and therefore 
avers that the defendants Burdick, Dunn and Dougherty 
have effected settlements on a number of cases covered by 
the contract dated January 13, 1930 and have received or 
are about to receive from the United States checks, drafts 
or warrants ip payment of said settlements, and have re¬ 
ceived and are about to receive the fees due Burdick and 
Dunn on account of said claims. 

16. The plaintiff is informed and believes and therefore 
avers that the defendant Burdick at all times mentioned 
was under contract with the claimants referred to in the 
contract dated January 13, 1930 and has received or \vill 
receive an ampunt equal to varying percentages of any re¬ 
coveries obtained on their claims under the War Minerals 
Relief Act. The plaintiff is further informed and believes 
and therefore avers that the defendants Burdick, Dunn and 
Dougherty, have the power and right and authority to re¬ 
ceive from the appropriate representatives of the United 
States the checks, drafts or warrants in payment and satis- 
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obtained 


1930 and 


eatened, 

plaintiff, 

services 


faction of the settlements, judgments or recoveries 
on the aforesaid claims. 

17. That under said contract dated January 13, 
the agreement with defendant Dunn, set out in paragraph 7 

hereof there was due and ])ayable to the plaintiff' as 
7 his compensation and fee accruing to him as afore¬ 
said, and there is now due, owing and payable, or will 
become due, owing and j)ayable to the defendant upon the 
issuance of the cheeks, drafts and warrants in an amount 
equal to twenty per centum (20%) of all fees recjeived or 
receivable by the defendant Burdick, except on the case 
#o09-l-0. Union IManganese Corj)., in which plainljiff is en¬ 
titled to receive 33of the total fee. 

18. The defendant Burdick has stated and th 
subsequently to his aforesaid agreement with the 
and after the ])erformance by the plaintiff of the 
required of him under the said contract that he ^\^ould not 
pay to the plaintiff the amount due him, and has repudiated 
said agreement and has refused to account to thelplaintiff 
or jiay plaintiff any portion of the fees already reejeived by 
him on the cases aforesaid, and plaintiff is inforfned and 
believes, and therefore avers that said defendants 1 Burdick 
and Dunn and Dougherty intend and purport not td, pay the 
amount due the plaintiff under the aforesaid agrjiements. 

19. Plaintiff will be remediless save in equity and has no 
full and adequate remedy at law. 

20. To the end therefore that the said defendants may, 
if they can, show why the plaintiff should not have tpe relief 
herein prayed and may true, direct and perfeetj answer 
make to such of the several interrogatories numbered and 
set forth in the attached appendix as by the note tlicireunder 
written they are respectfully required to answer, ar: answer 
under oath being expressly waived, the plaintiff prays: 

1. That the United States writs of subpoena may issue 
directed to the defendants and each of them comiWnding 
them to ai)pear herein and make answer to the exiigencies 
of this bill of complaint. 

2. That a lien in favor of the plaintiff may be in 
on the funds i*epresenting the payments of any an 
the claims equal to twenty percentum (20%) of ciny fees 
received by or due, owing or payable to the said Burdick 
and 3 Sy 3 % in case of the IFnion Manganese Corp. 


pressed 
d all of 
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3. That the defendant Dunn be required to account and 
pay to the plaintiff an amount equal to forty percentum 
(40%) of all fees received on the cases named in paragraph 
6 hereof. 

8 4. That the defendant Dougherty be required to 

and pay to the plaintiff all fees received on the cases 
referred to Paragraph 6 hereof in excess of 4% of the total 
fee. 

5. And for such other relief as to the Court may seem 
meet and proper. 

CAMPBELL C. COCHRAN, Jr. 

HARRY FRIEDMAN, 

Attorney for Plaintiff. 

Washixgtox, 

District of Columbia, ss: 

Campbell C. Cochran, Jr., being duly sworn, says that 
he is the plaintiff in the aforesaid bill of complaint; that 
he has read the bill and knows the contents thereof and 
that the same,is true to his own knowledge except as to 
matters which are stated therein to be alleged on inform.a- 
tion and belief, and those matters he believes to be true. 

CAMPBELL C. COCHRAN, Jr. 

Subscribed and sworn to before me this 28th day of Feb¬ 
ruary, 1933. 

(Seal) FREDERICK S. WINSTON, 

Notary Public. 

My commission expires April 28, 1935. 

Interrogatories. 

1. State which of the cases listed in paragraph 6 hereof 
have been settled and the amount of fee received by you on 
each case. 

2. State what amount has been paid by you to the de¬ 
fendant William H. Dunn and to the defendant A. H. 
Dougherty. 

3. State what amount has been paid by you to the defen¬ 
dant William H, Dunn and to the defendant A. H. Dough¬ 
erty in connection with the cases listed herein. 
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4. State what amount was received by you fjrom the de¬ 
fendant Burdick to date in connection with th4 War Min¬ 
erals Relief cases and to what cases the amount so received 
applied. 

5. State what amount the defendant Burdick or Dunn 

have agreed to pay you or have paid you in coimec- 
9 tion with the services on War Minerals Relief cases 
and for what services those payments ^eve made. 

6. State what, if any, connections you had with War Min¬ 

erals Relief cases or with Burdick or Dunn prior to Febru¬ 
ary 7, 1930. I 

Note. j 

The defendant Burdick is required to answei^ the inter¬ 
rogatories numbered, respectively, 1 and 2 and 

The defendant Dunn is required to answer interrogatories 
numbered 4. 

The defendant Dougherty is required to answer inter¬ 
rogatories numbered 4, 5 and 6. j 

Exhibit 

Campbell Cochran, Esq.: | 

William H. Dunn, Esq.: I 

With respect to the handling of all my War! Minerals 
claims, which includes those in which I have evex been re¬ 
tained and which are at present within the contro| of either 
of us, I propose that you are to prepare and file fhe neces¬ 
sary petitions in the Supreme Court of the District of Co¬ 
lumbia and handle these claims through to compljetion and 
final disposition on appeal, if appeals are taken. ]Mr. Dunn 
has a list of my claims dated March, 1927 to whiph should 
be added the Stewart-Calvert case No. 813. ! 

You are to file petitions in some cases in the naipe of Mr. 
Cochran and others in my name giving my addrbss as in 
■\Ir Cochran’s office in the Munsey Building. 

We are to divide all the fees in all these cases, 50% to me 
and 50% to you. 

The fees to be divided include the so-called, ‘‘extras” as 
well as the regular fees and we shall cooperate to obtain 
“extras” wherever possible. 

The petitions shall be filed in my name in all leases in 
which the $11.00 payment is sent to me by the clajmant or 
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is advanced by me for the claimant. This payment is to be 
forwarded to vou bv me for the disbursement to the clerk 
of the Court and the Marshall. If two or more petitioners 
are joined in one petition only one fee of $11.00 shall be 
advanced to vou for disbursement. 

30 Mr. iCochran is to act as Counsel in all of these 
petitions and attend to all litigation, pleadings, mo¬ 
tions, appeals, briefs, and so forth, subject to my general 
supervision of the cases, in which my name appears as at- 
tornev. 

Mr. Dunn is to assist ^Ir. Cochran and me generally in 
collecting data, recommendations, and decisions of the Sec¬ 
retary of the Interior and preparation of petitions, ap])eals, 
briefs, and so forth. 

For each petition filed in my name I am to pay to you 
the sum of $5.00 to cover all stenographic and other ex¬ 
penses it being understood that any other necessary ex¬ 
penses are to be borne by you. 

Til is agreetnent supercedes and is in lieu of all other 
agreements between me and Mr. Dunn. 

Please notei your acceptance of the agreement at the foot 
hereof. 

Yours very truly, 

IRVING E. BURDICK, 

347 Madison Ave., N. Y. City. 

Dated Jan. 13, 1930. 

Accepted. 

CAMPBELL C. COCHRAN, Jr. 

WM. H. DUNN. 

11 Answer of Defendant A. U. Dougherty. 

Filed November 1 1934 

Comes now the defendant A. H. Dougherty and for an¬ 
swer to the bill of complaint and interrogatories filed here¬ 
in, states: 

1. The defendant admits the allegations of the first para¬ 
graph of the petition. 

2. The defendant admits the allegations of the second 
paragraph of the petition. 

3. The defendant admits the allegations of the third para¬ 
graph of the petition. 
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4. The defendant admits the allegations of the fourth 
paragraph of the petition. 

5. This defendant has no personal knowledge of the alle¬ 
gations in the fifth paragraph of the petition but is informed 
and believes the same to be true. 

6. Answering paragraph six of the petition this defen¬ 
dant states that the petitions were prepared by j^ither the 
defendant Dunn or Cochran or both but that Ijhey were 
filed by and in the name of this defendant as attorney. 

7. This defendant has no personal knowledge of the alle¬ 

gations in paragraph seven of the petition but isj informed 
and believes the same to be true. j 

8. This defendant has no personal knowledge of the al¬ 
legations in paragra])h eight of the petition (except as to 
tlie time for filing same which he admits) but is informed 
and believes the same to be true. 

9. This defendant has no knowledge of the allegations 

in paragraph nine of the petition and therefore can 
12 neither admit nor denv them. 

10. Answering paragraph ten of the peijition this 
defendant states that he was informed by the betitioner 
that he was not qualified to file the petitions; that he was 
retained with the knowledge and consent of the Defendant 
Dunn and did enter his appearance as Attorney ^ls alleged 
but that when this defendant informed Burdick of the fact 
that he had calendared the cases for trial, he was dis¬ 
charged bv Burdick who alleged that Cochran had no au- 
thority to employ this defendant. Further answering par¬ 
agraph ten of the petition, this defendant says that he has 
no knowledge as to whether the petitioner rendered the ser¬ 
vices as alleged. 

11. This defendant admits the allegations of paragraph 
eleven of the petition. 

12. Answering paragraph twelve of the petitior., this de¬ 
fendant says that he was shown a copy of the lettjer of Oc¬ 
tober 31, 1931, but this defendant has no knowledge of the 
other allegations of this paragraph. 

13. This defendant has no knowledge of the allegations 
of ])aragraph thirteen of the petition. 

14. Answering paragraph fourteen insofar as it applies 
to this defendant, this defendant savs that he ha^ not ren- 

7 f 

dered any services to Burdick subsequent to October 31, 
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1931. That this defendant has not entered into any new 
agreement with Burdick as alleged and further states that 
he has never received anv fees from Burdick either directlv 

V A* 

or indirectly. This defendant further states that he has no 
personal knowledge of any new agreement entered into 
between Burdick and Dunn and emphatically states that if 
such agreement exists he is not a party to the same. 

15. Answering paragraph fifteen of the petition, this de¬ 
fendant savs that he has no knowledge of the legal 

13 services performed by the plaintiff, and that he has 
never effected settlement of anv of the cases as al- 
leged and has never received any fees from same. 

16. Answering paragraph sixteen of the petition, this 
defendant says that he has no personal knowledge of the 
several contracts between Burdick and the claimants but is 
informed and believes that such contracts do still exist. 
This defendant further savs that he has no authority to re- 
ceive checks, drafts or warrants as alleged and has no con¬ 
nection with the said claims in any capacity. 

17. This defendant has no knowledge of the allegations 
in paragraph seventeen of the petition. 

18. This defendant has no knowledge of the allegations 
in paragraph eighteen of the petition but states again that 
he has no connection whatever with the cases enumerated 
in the petition. 

Having fully answered the petition, this defendant asks 
to be hence dismissed with costs. 

A. HAMILTON DOUGHERTY 
District of Columbia, 55: 

A. Hamilton Dougherty, being duly sworn, says that he 
one of the defendants in the aforesaid bill of complaint, that 
the contents of this answer are true to his own knowledge 
except as to matters which are stated therein to be alleged 
on information and belief and those matters he believes to 
be true. 

I A. HAMILTON DOUGHERTY 

Subscribed and sworn to before me this 1" day of Novem¬ 
ber, 1934. 


(Seal) 


HARRY M HULL 
Notcury Public, D. C, 
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14 Answers to Interrogatories. 

For answers to the interrogatories attached to :he bill 
of complaint in this cause insofar as requested of this de¬ 
fendant, this defendant says: 

4. Answering interrogatory numbered four, this defen¬ 
dant states that he has never received any fees from either 
Dunn or Burdick in connection with the case enumerated 
in the bill of complaint. 

5. Answering interrogatory numbered five this defen¬ 
dant says that neither Burdick nor Dunn have paid nor 
agreed to pay this defendant anything in connection with 
the cases enumerated in the bill of complaint. I 

6. Answering interrogatory numbered six, this defendant 
states that he had no connection with War Mineral Belief 
cases nor with Burdick or Dunn prior to February [T, 1930. 

A. HAMILTON DOUGHe]rTY 

15 Answer of Defendant Irving E, Burdich. 

Filed November 5 1934 

This defendant, Irving E. Burdick, for answer to the 
plaintiff’s bill of complaint, says: 

1. He admits the allegations of Paragraph 1 of said bill. 

2. He admits the allegations of Paragraph 2 of said bill. 

3. He admits the allegations of Paragraph 3 of said bill. 

4. He admits the allegations of Paragraph 4 of said bill. 

5. Answering Paragraph 5 of said bill, this defendant 

admits that the plaintiff and the defendant Dunn and him¬ 
self entered into the agreement, a copy of which |s made 
Exhibit A to said bill of complaint. This defendant says 
he is not required to answer the allegation in said Para¬ 
graph 5 attempting to state in part the terms of s^id con¬ 
tract, and he refers to the provisions of the contract itself 
for accuracy in that regard. I 

6. Answering Paragraph 6 of said bill, this dejfendant 
denies that the plaintiff and the said defendant Dunn per¬ 
formed the services required of them under and by the 
terms of said agreement, being Exhibit A to said bill of 
complaint. Defendant does, however, admit that in the 



14 


CAMPBELL C. COCHRAN, JR., VS. 


cases listed in said Paragraph 6 of said bill, petitions were 
filed in the Supreme Court of the District of Columbia with 
respect thereto; that said petitions were in part prepared 
by plaintiff and defendant Dunn, and that plaintiff signed 
his name as attorney for petitioners to a large number of 
the petitions in the list of cases aforesaid. 

7. Answering Paragraph 7, this defendant has no 

16 knowledge or information as to the allegations of 
this Paragraph 7 which will enable him to answer 

the same, and he, therefore, calls for strict proof thereof 
should the same become material. 

8. Answering Paragraph 8 of said bill, this defendant 
admits that at the time of entering into the aforesaid agree¬ 
ment, being El.xhibit A to said bill of complaint, this defen¬ 
dant represented, as attorney, the claimants or petitioners 
in the list of cases set out in Paragraph 6 of said bill of com¬ 
plaint, and that this defendant was in need of the services 
of an attorney to prepare and file for him petitions in the 
Supreme Court of the District of Columbia on or before 
February 13, 1930, the last date on which such suits could 
be filed under the provisions of the War Belief Minerals 
Act. This defendant, however, avers in this connection that 
the services of an attornev needed bv him as aforesaid were 
the services of a member of the bar of the Supreme Court 
of the District of Columbia, authorized to practice in said 
court and to sign, file and prosecute therein the petitions 
and claims of the claimants listed in Paragi’aph 6 of said 
bill, and that'he then and there so advised the plaintiff. 
This defendant admits that prior to January 13, 1930 he had 
employed the defendant Dunn, but said employment of said 
Dunn was in the capacity of an accountant to aid this de¬ 
fendant in the preparation of the prosecution of said claims. 
This defendant denies that in the employment by him of 
said defendant Dunn, as aforesaid, this defendant agreed 
to pay the said Dunn a portion of the fees received by this 
defendant with respect to said claims. 

9. Answering Paragraph 9 of the said bill, this defendant 
denies that on or about January 13, 1930, or at any other 

time, this defendant sought out the plaintiff for the 

17 purpose of asking him to prepare the cases of this 
defendant hereinabove referred to. In this connec¬ 
tion, this defendant avers that he was introduced to plain- 
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tiff by the defendant Dunn, who recommended plaintiff to 
this defendant as an attorney admitted to practice in the 
Supreme Court of the District of Columbia. Tliis defen¬ 
dant has no knowledge, information or belief as to whether 
plaintiff on or prior to January 13, 1930 had been engaged 
in the preparation of claims similar to those in ^fhich this 
defendant was interested, and he denies that he iJ^arned of 
such alleged fact, and denies that he desired to employ the 
])laintiff because this defendant had any knowledge of such 
fact, as he had no such knowledge. This defendant denies 
that the plaintiff informed himself and defendalnt Dunn 
that he, the plaintiff, was a member of the bar of ijhe Court 


of Appeals of the District of Columbia, and was net a mem- 
])er of the bar of the Supreme Court of the District of Co¬ 
lumbia. On the contrary, this defendant advised the plain¬ 
tiff that he, this defendant, was in need of the services of 
an attorney, resident in Washington, who was adijnitted in 
liractice in the Supreme Court of the District of (polumbia 
for the purpose of appearing in said cases and ^^ttending 
to motions and other procedure in said court. I 

10. Answering Paragraph 10 of said bill, this defendant 
has no knowledge that after manv of the suits referred to 
in said Paragraph 6 had been filed, the plaintiff objtained a 
ruling from the Chairman of the Board of Exanfiners of 
the Bar Association of the District of Columbia, as alleged 
in said Paragraph 10, and therefore this defen4ant can 
neither admit nor deny said allegation, but calls for strict 
proof thereof should the same become material. This de¬ 
fendant further answering said Paragraph!, denies 
18 that the plaintiff with this defendant’s knowledge 
and consent associated with him, the plaintiff, the de¬ 
fendant Dougherty, in the filing of said suits. On the con- 
trarv, this defendant avers that he did not know uilitil long 
afterwards that said defendant Dougherty had been so as¬ 
sociated with the plaintiff; and this defendant further avers 
that when he discovered that defendant Dougherty had en¬ 
tered his appearance in the cases filed in the Supreme Court 
of the District of Columbia as aforesaid, he immi^diately 
thereupon discharged Mr. Dougherty from furthei' action 
or participation in said cases. This defendant denies each 
and every other allegation in said Paragraph 10 set forth. 
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11. Answering Paragraph 11, this defendant has no 
knowledge of the allegations of said Paragraph, and there¬ 
fore can neither admit nor deny the same and calls for 
strict proof thereof should the same become material. This 
defendant, however, admits that he subsequently heard that 
some such arrangement of division of fees between plaintiff 
and said Dougherty had been made between them as in said 
Paragraph alleged. 

12. Answering Paragraph 12 of said bill, this defendant 
by letter to plaintiff dated October 31, 1930, and not 1931 as 
in said paragraph alleged, cancelled the said contract of 
January 13, 1930. In this connection, this defendant avers 
that on or about the said date, to wit, October 31, 1930, or 
shortly before^ this defendant discovered that the plaintiff 
w’as not a member of the bar of the Supreme Court of the 
District of Columbia, as he had been led by the plaintiff to 
believe, and as he had therefore assumed and supposed the 
plaintiff to be; and that upon so learning of the fact that 
the plaintiff was not a member of said bar, and for that rea¬ 
son, among others, he cancelled the said agreement of Jan¬ 
uary 13, 1930 as aforesaid. This defendant denies 

19 the remaining allegations of said Paragraph 12. 

13. Answering Paragraph 13 of said bill, this de¬ 
fendant denies that he has accepted the benefits of said 
agreement dated January 13, 1930 and of the alleged ser- 
\dces performed by the plaintiff, except that he admits that 
the petitions in the cases listed in Paragraph 6 of said bill 
were filed by the plaintiff. This defendant admits that he 
has not compensated the plaintiff in any amount, except the 
sum of $100, which was advanced to plaintiff by defendant 
Dunn on behalf of this defendant prior to Februarv 13, 
1930. 

14. Answering Paragraph 14 of said bill, this defendant 
admits that after October 31, 1930 he continued to use the 
services of defendant Dunn, but not by virtue of the terms 
of said contract of January 13, 1930; and he denies that he 
ever accepted the alleged services of said defendant Dough¬ 
erty with respect to said claims or any of them. This defen¬ 
dant denies separately and severally each and every other 
allegation in said Paragraph 14 contained. 

15. Answering Paragraph 15 of said bill, this defendant 
admits that the petitions in said cases listed in Paragraph 
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6 of said bill had to be filed in the Supreme Courj of the 
District of Columbia on or before February 13, 193({). This 
defendant denies that the defendants Dunn and Dougherty 
have effected settlements in any of said cases or claims, but 
he admits that he, this defendant, has personally effected 
some settlements in said cases, and has received fob trans¬ 
mission to the clients of this defendant in said cases^ United 
States Government warrants in payment of said settle¬ 
ments. This defendant denies that any fees received or 
which may be received in the matter of said claims or any 
I)art thereof are due either to the plaintiff or to said de¬ 
fendants Dunn and Doughertv on account of said 
20 claims. This defendant denies the remaining allega¬ 
tions of said Paragraph 15. 

16. Answering Paragraph 16 of said bill, this defendant 
admits that he was under contract during the periods men¬ 
tioned in said bill of complaint with the claimants deferred 
to in the list thereof contained in Paragraph 6 of said bill, 
and that in and by said contracts he has various percentages 
of fees arranged for with respect to the different claims. 
^This defendant denies each and everv other remaining alle- 
gation in said Paragraph contained, except that he admits 
that he, this defendant, solely has the power and pght to 
receive from the United States Government such warrants 
as niav be made in pavment of said claims. Furi;her an- 
swering said ])aragra})h, this defendant says that hi has no 
'authoritv to endorse anv such warrants, and therefore is re- 
ejuired to transmit them, when received, directly to his 
clients. 

17. Answering Paragraph 17 of said bill, this defendant 
denies that there is anything now due, owing or payable to 
I he plaintiff or that there will become due, owing or payable 
to the plaintiff any sum or sums whatsoever by rc^ason of 
the said alleged contract dated January 13, 1930, for the 
reason, among others, that said contract is void as against 
])ublic policy, and for the further reason that the same is 
fraudulent, and that this defendant was induced to sign, 
and did sign the same, because he was led by plainti ff to be¬ 
lieve and assume, and he therefore did believe and assume, 
that the plaintiff was a member of the bar of the Supreme 
Court of the District of Columbia at the time the sime was 

r signed, as will hereinafter be more fully set forth. 

c I 
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18. Answering Paragraph 18 of said bill, this defendant 
admits that he has repudiated the said agreement of Jan¬ 
uary 13,1930, and has refused to account to the plain- 
21 tiff or pay the said plaintiff any portion of the fees 
received by this defendant in the cases referred to 
in said Paragraph 6, and that he does not intend to pay the 
j)laintiff any sum or sums on account of said fees unless 
required so ito do by decree of this Honorable Court; and 
this defendant avers that he so repudiated said agreement, 
and has so refused to account to plaintiff, because the said 
agreement was obtained from him by fraud, as aforesaid, 
and is also void as against public ]3olicy as aforesaid, and 
because such alleged services as plaintiff attem})ted to per¬ 
form under said contract of January 13, 1930, were so negli¬ 
gently and carelessly done and performed as to cause this 
defendant large pecuniary loss, all as hereinafter more 
fully set forth. Further answering said Paragraph, this 
defendant avers that he has no contractual relations with 


defendant Dougherty with respect to any of said fees, and 
that as to defendant Dunn, this defendant is eni])loying 
him as an accountant in said cases and expects to pay him 
for his services as such. 


19. Further answering said bill of complaint, and as his 
first affirmative defense thereto, tliis defendant avers that 
at the time said contract of January 13, 1930 was executed 
this defendant informed the plaintiff that because he, this 
defendant, resided in the City of New York, and in order 
to avoid frequent trips to Washington, he needed the ser¬ 
vices of a member of the bar of the Supreme Court of the 
District of Columbia to prepare and file in said Court |)eti- 
tions for said claimants listed in Paragraph 6 of said bill of 
complaint, and to attend to the necessary procedure with 
respect thereto. And this defendant further avers that 
])laintiff wrongt'ullv and fraudulentlv led this defendant to 
believe that })laintiff was a member of the bar of said Court, 
and qualified to i)ractice before said Court and to file 
22 said ijetitions and suits and prosecute the same in 
said Court, and wrongfully and fraudulently con¬ 
cealed from this defendant the fact that plaintiff was not 
a member of the bar of said court, and not qualified to prac¬ 
tice before said Court, and to file said petitions therein; and 
this defendant avers that he was induced by the wrongful 
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I 

and fraudulent representations and concealment cjn the part 
of the plaintiff as aforesaid to sign, and he did so| sign, said 
contract of January 13, 1930, which he would I not have 
signed had he known that plaintiff was not a meir|ber of the 
said bar of said Supreme Court of the District of Columbia. 
And this defendant further avers that said contract, being 
tlius obtained from him by the fraudulent representations 
and concealment of the plaintiff aforesaid, is vcid and of 
no force and effect. And the defendant further :ivers that 
in the month of October, 1930, he discovered that plaintiff 
was not a member of the bar of the Supreme Court of the 
District of Columbia at the time said contract wai executed 
as aforesaid, or subsequent thereto, and this defendant 
thereu})on did, on the 31st of October, 1930, notify the plain¬ 
tiff’ in writing that he, this defendant, cancelled said con-' 
tract of January 13, 1930 for that reason, among others. 

20. Further answering said bill of complaint and as his 
second affirmative defence thereto, this defendant avers 
that when said contract of Januarv 13, 1930 was entered 
into by the parties thereto, plaintiff held himself out to this 
defendant as a member of the bar of the Supreme Court 
of the District of Columbia, and this defendant signed said 
agreement, believing and assuming that plaintiff was such 
member of said bar; that when this defendant so signed 
said contract, he did not consider, contemplate di* have in 
mind the application or operation of an^^ rule of 
23 comity which might permit plaintiff to file hnd prose¬ 
cute the cases listed in paragraph 6 of said bill; but 
on the contrary, assumed, and was led to believe by plain¬ 
tiff, as aforesaid, that plaintiff was a member of the bar of 
the Supreme Court of the District of Columbia, and was 
licensed to practice in said Court; that had this defendant 
known that plaintiff was not licensed to practice before said 
C-ourt, he would not have signed or entered into said con¬ 
tract. And this defendant therefore avers, that said con- 
ti-act is null and void as against public policy, because he 
says that plaintiff, in and by said contract, agreed to do 
and perform legal services which he was not authorized to 
do and perform, to-wit, to practice in and before the Su- 
])reme Court of the District of Columbia, of whose bar he 
was not a member, and at the same time, fraudulently con¬ 
cealed from this defendant the fact that he, the plaintiff, was 
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not a member of the bar of said court, but induced this 
defendant to believe that he, the plaintiff, was such mem¬ 
ber of said bar, thereby preventing this defendant from 
employing a member of said bar. And this defendant there¬ 
fore avers that said contract, so fraudulently obtained, and 
in and by which plaintiff agreed to render said services 
which this defendant was led by plaintiff to believe plaintiff 
was licensed to render, was and is null and void as against 
public policy, as aforesaid. 

21. Further answering said bill of complaint, and as a 
set-off and counterclaim, this defendant avers that among 
the War Mineral Claims included in and covered by said 
contract of January 13, 1930, were a large number, to-wit 
55, which this defendant requested plaintiff to examine 
with a view to filing petitions therein in the Supreme Court 
of the District of Columbia to enforce and recover said 
claims; that as to these claims plaintiff examined 
24 same, and by reason of plaintiff’s incornpetency to 
judge of the validity thereof, erroneously rejected 
them as invalid, and negligently and wrongfully refused 
and failed to 'file petitions in the Supreme Court of the 
District of Columbia on or before February 13, 1930, the 
last day on which said petitions could legally be filed in 
said court, to enforce and secure an adjudication of said 
claims and a recovery thereof; that by reason of said negli¬ 
gent and wrongful refusal and failure to file petitions in 
said claims in said Court as aforesaid, said claims and any 
recoverv thereof were forever lost and barred. And this 

ft' 

defendant savs that said claims were valid; as he discov- 

w * 

ered after February 13, 1930, and could and would have 
been enforced and recovered by the filing of i)roper peti¬ 
tions in said court on or before February 13, 1930; that this 
defendant had contracts with the claimants in said cases, 
for fees to be paid him contingent upon recovery of said 
claims, and that because plaintiff negligently and wrong¬ 
fully failed and refused to file petitions in said claims for 
the recovery thereof as aforesaid, resulting in the loss of 
said claims and of the recovery thereof as aforesaid, this 
defendant was^ deprived of said fees, to-wit, fees amounting 
to $50,000, which he could and otherwise would have re¬ 
ceived upon recovery of said claims; and this defendant 
says that he is therefore entitled to set-off said sum against 
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such amount if any as may be found due from this defen¬ 
dant to the plaintitf, and to recover of and from tie plain¬ 
tiff said sum of $50,000, less whatever sum, if anyj may be 
found due to plaintiff from this defendant. 

Wherefore, the premises considered, this defendant prays 
bv wav of affirmative relief 

* * • I 

1. That this Honorable Court may decree that jthe said 

sum of $50,000 is due and owing by plaintiff to de- 
25 fendant less whatever sum, if any, may be found by 
the court to be due plaintiff from this defendant, and 
that the ])laintiff pay to this defendant such amouni as may 
he so found to be due from jdaintiflf to this defendant. 

2. For such other and further relief as to the Court mav 
seem meet. 

And having fully answered, this defendant pra;rs to be 
hence dismissed, except as to the aforesaid affirimitive re¬ 
lief prayed for, with his reasonable costs in his belplf sus¬ 
tained. I 

IRVING E. BURDICK 

IRA E. ROBINSON 

F 

LOUIS TITUS 

F 

(dlARLES L. FRAILEY— 

AftonicJ/s for defendant^ Irving PL Burdick. 

State of New York, 

County of New York, ss. 
i, IRVING E. BURDICK, on oath sav that I luive read 
the foregoing answer bv me subscribed and know 
tents thereof and that I verilv believe the facts 
stated to be true. 

IRVING E. BURDICK 


[the con- 
therein 


Subscribed and sworn to before me, a Notary Fublic in 
and for the State of New York, County of New York, this 
3rd day of November, 1934. 

MADELINE E. HILDEBRij^NDT 
(Seal) Notary Public, Bronx County 

N. Y. Co. Clk^s No. 314 Reg. No. ^H167 
Kings Co. Clk’s No. 140 Reg. Nol 6128 
Bronx Co. Clk’s No. 58 Reg. N. 30H36 


Certificates filed in Westchester C 


Commission expires March 30, 1938 


ountv 
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26 Answer of Defendant William II, Dunn 

Filed November 7 1934 
♦ *###** 

Comes now the defendant William H. Dunn and for an¬ 
swer to the bill of complaint herein admits, denies and al¬ 
leges as follows: 

1. He admits the allegations in the first paragrai)h of the 
bill of complaint. 

2. He admits the averments in paragraph two of the bill. 

3. He admits that he is a citizen of Great Britain but 
avers that he has taken out his first papers for admission 
to citizenship to the United States. 

4. He admits the allegations contained in paragraph four 
of the bill of complaint. 

5. He admits that on January 13, 1930, he entered into 
the agreement attached to ])laintiff’s bill and marked Ex¬ 
hibit but avers that he was employed by the defendant 
Burdick in the capacity of an accountant, and not as an at¬ 
torney, to aid the defendant Burdick in the })reparation of 
vsaid claims for ])resentation to the Court: that his services 
as such accountant were separate and distinct from the ser¬ 
vices alleged to have been rendered by })laintiff‘ as attor- 
nev, and that there was no communitv of interest in the 
funds to be received by plaintiff and this defendant from 
the defendant Burdick as hereinafter more fullv set forth. 

6. He admits that he ])erfornied the services i*e(}uired of 
him in said agreement but as to whether or not the piaintifi* 
performed the services he was supposed to have ])erformed, 
this defendant is without sufficient knowledge eitlier to 
affirm or deny said allegation, as alleged in ])aragraph six 
of the bill of complant. 

7. He admits that on January 13, 1930, and simul- 

27 taneously with the execution of the agreement set 
forth in paragraph five of the bill of comi)laint, this 

defendant entered into an agreement with plaintiff whereby 
thev mutuallv agreed to divide all amounts received under 
said agreement with the defendant Burdick on the basis of 
40% to plaintiff and 60% to this defendant. Defendant 
avers however, that said division was not to be made until 
all out of pocket expenses in connection with the Burdick 
cases had been paid, by plaintiff and this defendant, exclu- 
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sive of $5 a case advanced bv the defendant Burdibk under 
his contract. 

8. He admits that prior to January 13, 1930, the defen¬ 

dant Burdick had engaged the services of this defendant in 
tile capacity of accountant to aid the defendant Burdick in 
the ])reparation of a number of War Minerals Claims for 
liresentation to the Court, but as to that employment he 
alleges the jilaintiff was not interested and the allegations 
in paragra])h eight of the bill of complaint consiitute no 
cause of action against this defendant. I 

. . . I 

9. He admits that he introduced the ])laintilf tb the de¬ 
fendant Burdick but denies that plaintiff at that'time in- 
foi-nied said Burdick that he, the plaintiff*, was a iinmiber of 
the Bar of the Court of Appeals of the District of Colum¬ 
bia and was not a member of the Bar of the Supreme Court 
of the District of Columbia. 

10. This defendant is without sufficient knowled^-e either 

to affirm or denv the allegations in paragraph tei^ of said 
hill. ‘ ^ ^1 

11. This defendant is without sufficient knowledg’C either 
to affirm or deny’ the allegations in ])aragraph eleven of 
the bill. 

12. He admits that on October 31, 1930, and not October 
31,1931, as alleged in ])aragraph twelve of the bill the 

2S defendant Burdick cancelled said agreement of Janu- 
ai*v 13, 1930, but as to whether the defendant Burdick 
continued to use the office of the plaintiff in Washington, 
til is defendant is without sufficient knowledge either to 
affirm or denv said allegation. Defendant avers that he 
was also notified of said cancellation of such agreement by’ 
the defendant Burdick, that this defendant accepted said 
cancellation on Xovem])er 4, 1930, and notified plaintiff 
tliereof, and he avers that at the same time he notified 
])laintiff that he cancelled their mutual agreement in the 
])remises heretofore set forth. Defendant furtheu avers 
that the services thereafter rendered by him for the de¬ 
fendant Burdick and commencing in February, 1932, were 
rendered under a new and independent arrangem(mt with 
the defendant Burdick, whereby said defendant agreed to 
advance and reimburse this defendant for out of pocket ex¬ 
penses and to pay this defendant for new and additional 
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services under such new arrangement, as to which the 
plaintiff was and is not a party in interest. 

As to whether the defendant Burdick has compensated 
})laintiff in any amount over $100, this defendant is without 
sufficient knowledge either to affirm or denv said allegation 


in paragraph thirteen of the bill. 

13. Answering paragraph fourteen of the bill, this de¬ 
fendant avers that the allegations therein contained con- 
stitute no cahse of action against him, and he hereby pre¬ 
sents said defense as if same was presented in a motion to 
dismiss the bill of complaint. 

14. This defendant is without sufficient knowledge either 
to affirm or deny the allegation in paragra})h fifteen of said 
bill as to the legal services rendered by plaintiff to the de¬ 
fendant Burdick prior to the cancellation by the 

29 defendant Burdick, on October 31, 1930, of the con¬ 
tract of January 13, 1930; that if said services were 
of value to Burdick, plaintiff’s cause of action is against him 
and not against this defendant. 

15. He avers that in so far as the allegations in ])ara- 
graph sixteen of the bill is concerned that he neither had 
nor has anv authoritv or right to receive the monevs men- 
tioned in said paragraph. 

This defendant is without sufficient knowledge either to 
affirm or deny the allegations in paragraphs seventeen and 
eigliteen, of plaintiff’s bill. 

For further answer herein, this defendant avers that on 
January 13, 1930, this defendant and the plaintiff entered 
into an agreement with the defendant Burdick as alleged 
in the bill of complaint; that thereafter on October 31, 1930, 
the said agreement was cancelled bv the defendant Burdick; 
that simultaneouslv with the making of said agreement, 
this defendant and ])laintiff agreed to divide between them¬ 
selves the fees received under the agreement with Burdick 
on the basis of forty percent to the plaintiff and sixty per¬ 
cent to this defendant, after all expenses had been paid. 
This defendant avers that during the life of said agreement 
he collected no fees from Burdick or otherwise whatever 
out of the claims listed in the plaintiff’s bill of complaint; 
that he had no authority either from plaintiff or the defen¬ 
dant Burdick to collect any portion of any fees due the 
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plaintiff under said agreement, and has not nov: and has 
never had any moneys due the plaintiff, for which he is en¬ 
titled to account to him. 

Defendant further answering herein says that he ac¬ 
cepted the cancellation of the contract by Burditk on No¬ 
vember 4, 1930, and thereafter in February, 1932, 
30 made a new and independent agreement with Bur¬ 
dick to assist him in connection with a number of his 
War Minerals (hainis and that under such agreement no 
])art of the compensation due this defendant frojn the de¬ 
fendant Burdick belongs to the plaintiff. 

Premises considered, this defendant prays tliatj 
take nothing as against him by reason of this suit 
he be discharu'ed with his costs. 


Eespectfully submitted 

WILLIAM H 


plaintiff 
and that 


DUNN 


T. 8. PLOWMAN 
Attoruejf for defendant. 

District of Columbia 

William H. Dunn, being duly sworn deposes and states 
that he has read the foregoing answer subscribed by him 
and is familiar with the facts therein stated and that the 
same are true. 

WILLIAM H pUNN 

Subscribed and sworn to before me this the 7t 
November, 1934. 

PAUL J. ROBERTSON 

(Seal) Notary Public 

My commission expires May 16, 1937. 


1 day of 


D. C. 


Memorandum Opinion 
Filed December 23 1935 




* 


* 


* 


It seeme to me that the evidence requires a finding that 
defendant Burdick desired to employ a Washingtoiji lawyer 
who was a member of the Bar of this Court and wljio could 
qualify under the rules of this Court as attorney oi record 
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and appear in these cases as a matter of right; that plain¬ 
tiff Cochran was not a member of the Bar of this Court and 
had a real doubt in his own mind as to his right to 

31 appear in this Court as counsel in cases under the 
War Minerals Relief Act, and that under the cir¬ 
cumstances known to })laintiff a reasonable man would 
not liave believed that plaintiff had a right to appear as 
counsel of record in this Court in such cases; that Cochran 
told Dunn that while he was not a member of the Bar of 
this Court he, Cochran, was eligible to a])pear in this Court 
as counsel of record, and that Dunn assumed that lie could 
take Coclirau’s statement as correct; that being anxious to 
liel}) Cochran, Dunn did all he could to secure Cochran’s em- 
}>loyment by Burdick in the latter’s cases; that Dunn wrote 
Burdick tliat Cochran was acting as attornev in Dunn’s 
cases (Deft. Burdick’s Ex. 2), and that, while Cochran was 
exceedingly busy, he was ])re])ared to act as attorney of rec¬ 
ord for Burdick (Dunn to Burdick January 4, 1929 (1930)); 
that at the first interview in January, 1930 Burdick was 

giv'eii to understand bv Cochran and Dunn that Cochran 

' * 

was legally (pujified to a])pear as counsel of record in these 
cases; that this was done either by direct re])resentations 
or by failure to disclose the real facts and was ]niri)Osely 
done in such a manner as to justify a reasonable man in be¬ 
lieving tliat he was being informed that Cochran was a 
member of the'Bar of this Court and entitled as a matter 
of right to appear as counsel of record in cases brought 
under the Wan ^linerals Relief Act; that this point was a 
material one to Burdick; that he believed from the state¬ 
ments made by both Dunn and Cochran that (’ochran was 
a member of the Bar of this Court and had the legal right 
to a'ppear as attorney of record in this Court; that Burdick 
relied upon that belief and would not have employed Coch¬ 
ran had he been told the true facts. 

It seems to me as a matter of law that under these facts 
Burdick was entitled to cancel his contract if he did so 
promptly upon learning the true facts. It is undisputed 
that the letter of October 31, 1930 cancelling the con- 

32 tract was written within a few davs after Burdick 
learned of the facts. 

It follows that plaintiff is not entitled to a decree against 
defendant Burdick. 
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Dunn accepted the cancellation and so notifieq defen¬ 
dant. I 

In my opinion the subsequent re-employment of Dunn by 
Burdick was a new contract and was not an attempt to 
evade the obligation of Dunn to plaintitf under the original 
contract. Therefore the case should be dismissed also as 
to Dunn. 

AVhen the defendant Dougherty agreed with plaintitf to 
act r^s attorney of record he was justified in believing that 
])laintitf was authorized to employ him. He withdrew 
promptly when Burdick rei)udiated the employment and 
never claimed or received anv fee in tlie cases. Plaintitf 
could have ascertained the latter fact by slight inqi iry. It 
was not necessarv to make IMr. Doughertv a defendant. The 
suit will be dismissed as to him. 

This memorandum will be taken as findings of fact. If 
eounsel on either side believe the findings should be more 
elaborate they will please prepare draft of the findings de¬ 
sired. 

December 21, 1935 

JESSE C ADKlks 

Justice. 


Plaintiff’s Request for Finding of Facts 

Filed January 14 1936 
##****# 

Plaintiff requests the Court to make the following find¬ 
ing of facts: 

1. Prior to the execution of the agreement of January 
13, 1930, Cochran adyised Burdick that he was not a nieni- 
bei- of the Bar of the Supreme Court of the District 
33 of Columbia. R. p. 

2. Cochran at no time told Burdick that he was a 
member of tlie Bar of the Supreme Court of the District of 
Columbia, (R. p. 135, 206-209) nor did Burdick tell C’oehran 
that he required the seryices of a member of the Bar of this 
Court. (R. p. 208). 

3. Cochran neyer appeared in the Supreme Court of the 
District of Columbia in any of these cases in violation of 
any of the rules of this Court. (R. p. 176-178) 

4. All of the ])etitions covered by the contract of January 
13, 1930, were signed by Burdick as follows: 
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‘‘Irving E. Burdick, Munsey Building, Washington, 
D. C., Attornev for Petitioner.” 

The petitions were also verified by Burdick as attorney 
for the claimants. 

5. Had the deputy clerk known that Burdick was a mem¬ 
ber of the Bar of this Court at the time of the filing of the 
petition, he would liave permitted their filing without re¬ 
quiring the ap|>earance of associate counsel. (R. j). 177) 

6. Prior to the cancellation of the contract bv Burdick’s 
letter of October 31, 1930, Cochran had performed all ser¬ 
vices recpiired of him under the contract, and nothing fur¬ 
ther remained to be done, as the parties were awaiting the 
decision in the test cases. 

7. Prior to the execution of the contract, Dunn knew that 
(’ocliran was not a member of the Bar of this Court, and it 
was onlv after it became definitelv known that the cases 
would be dis])osed of on stipulation that Dunn wrote Bur¬ 
dick it was time to make a new financial arrangement with 
Cochran. (R. p. 196-197) 

8. After the cancellation of the contract Dunn continued 
to work on the Burdick cases for a ])eriod of five years prior 
to the trial. Many of the cases had been settled and fees 
received therefrom bv Burdick. Substantial sums have 

been })aid to Dunn by Burdick. 

34 9. The I records of this Court show that Doughertv 

is still aiipearing with Burdick in these cases. 

Additional Request for Finding of Facts 
>*!■#**#*• 

In addition to the request for finding of facts heretofore 
filed, the plaintiff requests the Court to make the following 
finding of facts to be numbered 10: 

10. The representation, if in fact made by plaintiff, to 
the effect that he was qualified to appear as counsel in the 
causes in whicli Burdick appeared as attorney of record, 
was in point of'law and fact true, and did not amount to a 
misrepresentation justifying Burdick in cancelling the con¬ 
tract. 

The Court severally denies the foregoing requested 
findings of fact on behalf of the plaintiff, to which 
action of the Court the plaintiff severally excepts. 

JESSE C ADKINS 
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PJainfiff\^ Substituted Request for Conclusiom^ \of Lqav 




Tlie ])laintiff requests the Court to make the following 
condusions of law: 

1. The contract of January 13, 1930, between tpe plain¬ 
tiff and defendants Burdick and Dunn was a valid agree¬ 
ment, and one which the plaintiff could lawfully perform 
without being a member of the bar of this Court. 

2. Even if Burdick were led to believe and urjderstood 
that Cochran was a member of the bar of this Cc(urt, that 


the con- 
ran be a 
[illy per- 


fact alone would not justify Burdick in cancelling 
tract, because it was not essential that Cocl^ 

35 member of this bar to enable him to lawf 
form the contract. | 

3. Cochran was, as a matter of law, qualified t^ appear 
as counsel in these causes since Burdick was himself a mem¬ 
ber of the bar of this Court and appeared as attorney of 
record in all cases. 

4. Cochran, with the knowledge and approval Dunn, 
had tlie right to employ Dougherty to appear as attorney of 
record if they honestly believed such employment was nec¬ 
essary and in furtherance of the interests of the special 
partnership. 

5. The plaintiff is entitled to an accounting and an order 
of reference to the Auditor as prayed in the bill. 

G. Any alleged representation by the plaintiff to Burdick 
to the effect that plaintiff was qualified to act as counsel in 
the causes in which Burdick appeared as attorney of record, 
did not amount in law to a misrepresentation andj did not 
justify Burdick in cancelling the contract. 


Associate Justice 


e sever- 


The foregoing request for conclusions of law ar^ 
ally denied, to which action of the Court the plaintiff sev¬ 
erally excepts. 

JESSE C ADKINS 
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36 PlaintiffExceptions io Defendants^ Proposed 

Finding of Facts 

• ****4<t*** 

1. The plaintiff objects and excepts to the defendants’ 
findings: of facts number 2 on the ground that it appears 

from Burdick’s testimonv tliat as earlv as January 2nd he 

• • 

wrote Dunn that he expected to be admitted to the Bar of 
this Court on January 13th, and that he expected to file the 
petitions here involved in his own name, and that it would 
be necessary for him to have a Washington address on the 
petitions. 

The plaintiff further objects and excepts to this finding 
on the ground that there is nothing in the record to show 
that Cochran had any knowledge of Dunn’s letter of Janu¬ 
ary’ 4th to Burdick. (R. p. 131) 

2. The plaintiff objects and excepts to defendants’ re¬ 
quested finding of facts number 3 on the ground that there 
is no evidence tending to show that Cochran represented 
to Burdick that he was a member of the Bar of this Court, 
(R. p. 135) but on the contrary Cochran advised Burdick 
that he wasinot a member of the Bar of this Court. All of 
the witnesses agree that Burdick did not ask Cochran 
whether or not he was a member of the Bar of this Court, 
and also agree that Cochran never stated that he was. (R. 
p. 218) The contract itself provides that Burdick was to 
appear as attorney in these causes and Cochran as counsel. 
Cochran honestly believed that he had the right to appear 
as such. (R. p. 186) 

3. Plaintiff objects and excepts to defendants’ requested 
finding of facts number 4 on the ground that it was not 
material that Cochran was not a member of the Bar of this 
Court and there is no evidence in the record justifying any 
belief on Burdick’s part that Cochran was a member of the 
Bar of this Court. 

4. Plaintiff objects and excepts to defendants’ requested 

finding of facts number 5 on the ground that the dep- 

37 utv clerk did not, at the time he advised Cochran 
that he could not appear in these causes without as¬ 
sociate counsel, know that Burdick was a member of the 
Bar of this Court and had appeared in these causes as at¬ 
torney for the claimants. (R. p. 176) Plaintiff objects and 
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I 

excepts to said finding on the further ground that Dunn, 
one of the partners, knew of and approved the employment 
of Dougherty. 

5. Plaintiff objects and excepts to the defendants’ re- 
ciuested finding of facts number 6 on the groui|id that Bur¬ 
dick knew from the beginning that Cochran wai^ not a mem¬ 
ber of the Bar of this Court, which knowledgelon his i)art 
is sliown by the testimony of the plaintiff and |the witness, 
llowe P. Cochran, (R. p. 282) and therefore jwas not in¬ 
duced to enter into the contract in reliance u])on any repre¬ 
sentation that Cochran was a member of the Bar of this 
Court. 

The plaintiff further objects and excepts to this finding 
on the ground that although Cochran did not reply to Bur¬ 
dick's letter of October 31, 1930, he did notify Dunn that he 
would not agree to cancellation of the contract. 

_ ^ i 

6. The plaintiff objects and exce})ts to the defendants’ 
requested finding of facts number 7 on the groujnd that the 
dockets of this Court show that Dougherty did not with¬ 
draw his appearance, and that he continued to filg pleadings 
in these causes subsequent to October 31, 1930, ahd Burdick 
continued to appear as attorney of record, hlong with 
Dougherty, in all causes. 

7. The plaintiff objects and excepts to defeijidants’ re¬ 
quested finding of facts number 8 on the grourld that the 
evidence does not justify a finding that Dunn accepted the 
cancellation, because by his own testimony he ep^ijected to 
recover from Burdick, (R. p. 182) or immediately enter 
into a new agreement with him. In this connecti(l)n Burdick 

testified that he entered into a new oral tigreement 
38 with Dunn to pay him $100.00 per montiL but later 
increased Dunn’s compensation orally, and that this 
new agreement had been in forco for five years i)i*ior to the 
date of the trial. (R. p. 149) 

HARRY FRIEDMIAN 
JOSEPH T. SHEjklER 
Attorneys for Plaintiff. 

The Court severally overrules the foregoing exceptions 
of the plaintiff to defendants’ request for findings of fact, 
to which action of the Court the plaintiff severally excepts. 

JESSE C aWiNS 
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Ohjections' and Exceptions to Defendants^ Requested 

Conclusions of Law. 

m ***** * 

1. The plaintiff objects and excepts to defendants’ con¬ 
clusion of law number 1 on the ground that no material mis¬ 
representation of fact was made or acquiesced in by the 
plaintiff upon which the defendant Burdick had a right to 
relv as an inducement to the contract. 

2. Plaintiff objects and excepts to defendants’ requested 
conclusion of law number 2 and for grounds says that the 
contract of January 13, 1930 was in all respects legal and 
capable of lawful performance by plaintitf; was not ob¬ 
tained bv anv material misrepresentation of fact bv the 
plaintiff, and was performed by him insofar as he was per¬ 
mitted so to do by the defendant, Burdick. 

3. The plaintiff objects and excepts to defendants’ 
39 requested conclusion of law number 3 on the ground 
that since there is no evidence in the record justify¬ 
ing the conclusion that the contract was jjrocured by fraud 
or that any material misrepresentation of fact was made 
by the plaintiff, the contract was legally binding upon the 
defendant Burdick and entitles the plaintiff to the portion 
of the fees received as provided in the agreement. 

5. Plaintiff objects and excepts to the defendants’ re¬ 
quested conclusion of law number 5 on the grounds pre¬ 
viously asserted in his exceptions to defendants’ requested 
conclusions of law 1, 2, and 3. 

HARRY FRIEDMAN 
JOSEPH T. SHERIER 
Attorneys for Plaintiff. 

The Court severally overrules the objections of the plain¬ 
tiff to defendants ’ conclusions of law, to which action of the 
Court the plaintiff severally excepts. 

JESSE C. ADKINS 


40 Findings of Fact and Conclusions of Law 

Filed January 16 1936 
******* 

This cause came on for hearing on bill answers and proof 
and after hearing said cause and arguments of counsel for 
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the respective parties, the Court finds the following facts 
and conclusions of law. 

Findings of Fact 

I. On or about the 13th day of January 1930, the plain¬ 

tiff and defendants Dunn and Burdick entered into the 
agreement which is Exhibit A to plaintiff’s bill of Com¬ 
plaint, and plaintiff’s Exhibit No. 1 in evidence;. At that 
time plaintiff had a law office in Washington, and prior 
thereto, and thereafter, until 1934, plaintiff was not a mem¬ 
ber of the bar of the Supreme Court of the District of Co¬ 
lumbia. His home was, and had always been, iiji Virginia. 
He was admitted to the bar of the Supreme Court of North 
Carolina on January 28, 1929, but never practiced in that 
State, and was admitted to the bar of the Court cf Appeals 
of this District in March 1929. Defendant Burdick, on Jan¬ 
uary 13, 1930, and prior thereto was a member of the bar 
of the State of New York, and he lived and had his office 
in New York City. He was admitted to the bar of the 
Supreme Court of the District of Columbia or January 
13th, 1930. ! 

II. For some time prior to January 13, 1930, Defendant 
Burdick was the attorney for various claimants who had 
claims, growing out of an Act of Congress kno'\m as the 
War Minerals Relief Act, and said Burdick desired to em¬ 
ploy a member of the bar of the Supreme Court of the Dis¬ 
trict of Columbia to file in said Court petition^ for said 
claimants and to attend to the Court proceeding^ with re¬ 
spect thereto, in order to avoid repeated trips irom New 
York to Washington, and also because said Burdick, al¬ 
though expecting to be admitted to the b^r of this 

41 Court, had and maintained no office in th(j District 
of Columbia. Defendant Dunn, who was an accoun¬ 
tant and who had previously performed work for Burdick, 
and who was informed of Burdick’s intention to Employ a 
lawyer in Washington, and who was friendly with plaintiff 
and was anxious to help plaintiff, recommended Cochran to 
Burdick in correspondence, and on January 4, 1930, wrote 
Burdick that Cochran was acting as attorney- in his 
(Dunn’s) cases, and was prepared to act as atflomey of 
record for Burdick. ! 
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III. In an interview in Washington between plaintiff and 
defendants Dunn and Burdick, before the said contract of 
January 13, 1930 was signed, at which Dunn introduced 
Cochran to Burdick, Burdick was given to understand by 
Cochran and Dunn that Cochran was legally qualified to 
appear as attorney of record in the War ^Mineral Relief 
Cases, so called, with respect to which Burdick desired to 
employ a member of the bar of the Supreme Court of the 
District of Columbia for the purpose of filing petitions and 
taking ail necessary Court procedure therein as hereinabove 
set forth. 

Burdick was at said interview so led to believe that Coch¬ 
ran was legally qualified to ap})ear in said cases as attorney 
of record, either by direct re])resentations, or by failure 
to disclose the fact that said Cochran was not legally quali¬ 
fied so to act, which is hereby found to be the fact, and this 
was purposely done by Cochran and Dunn in a manner to 
cause Burdick to believe, and he did so believe, that he was 
being informed that Cochran was a member of the Bar of 
this Court and entitled as a matter of right to appear as 
attorney of record in cases brought under the War Min¬ 
erals Relief Act. 

IV. It was a material matter to defendant Burdick that 
Cochran should be a member of the bar of the Supreme 

Court of the District of Columbia; and said Burdick 
42 did in fact believe from the statements made to him 


by plaintiff and defendant Dunn just before the said 
contract plaintiff’s Exhibit 1 was e.xecuted, that Cochran 
was a member of said bar of this Court and had the legal 
right to appear as attorney of record in this Court. Bur¬ 
dick relied on his said belief, and said statements, and they 
were the inducement that caused Burdick to sign said con¬ 
tract, and so I relying thereon, he signed and executed said 
contract, plaintiff’s Exhibit 1. Burdick, had he known or 
been told the true fact that Cochran was not a member of 


the bar of this Court, would not have employed plaintiff, 
and would not have entered into said contract. 


V. About February 4th, 1930, after having filed several 
petitions with his, Cochran’s name thereon as attorney, or 
counsel for the respective petitioners, in cases which had 
been turned over to him by Burdick under the terms of said 
contract of January 13, 1930, Cochran was informed by a 
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deputy clerk of this Court that he was not qualifi(jd to file 
them and act as attorney of record therein because he was 
not a member of the bar of this Court and he, thereupon, 
on or about February 6th, 1930, without the knowledge or 
consent of said Burdick, employed defendant A. Hamilton 
Dougherty, who w^as admitted to the bar of this Court on 
April 8, 1929, to appear as attorney of record in said cases 
in which Burdick had employed Cochran to act as counsel 
under the terms of said contract, both those w’hich had al¬ 
ready been, as aforesaid, hied, and those wdiich he might 
thereafter hie and did subsequently hie. In all of tliem, said 
Dougherty entered his appearance as attorney for peti¬ 
tioners, and signed his name as such on the respective peti¬ 
tions to the number of about 47, without the knowledge or 
consent of Burdick to whom Dougherty w'as then and for 
some time thereafter unknowm. Cochran on February 7, 
1930, entered into an agreement with said Dougherty, with¬ 
out Burdick’s knowdedge or consent, wdiereb\’ Dough- 
43 erty agreed to act as attorney of record in s^iid cases 
and to receive as compensation for so actingj 10% of 
such fees as Cochran might receive from Burdickj and on 
all cases tried in open Court in wdiich Dougherty ajjpeared, 
Dougherty was to receive an additional 10% of said fees 
of Cochran. (Plaintilf’s Exhibit 2). It w^as understood by 
Cochran and Dougherty that Dougherty w’as to try said 
cases in open Court, and Cochran was not to appeal in open 
Court. 

VI. In the latter part of October 1930, defendant Burdick 
learned for the first time that Cochran was not a member 
of the bar of this Court at the time the contract of January 
13, 1930, w'as executed. He obtained this inforrdation in 
a letter to him wu-itten by defendant Dunn, dated October 
23, 1930; and thereafter, also in the latter part of October 
1930, Burdick verified this fact by inquiry in the office of the 
Clerk of Supreme Court of this District, wffiere he at the 
same time also learned that Cochran w’as not at the time of 
said inquiiy a member of said bar. A few days thereafter, 
on the 31st of October 1930, Burdick in a letter to both 
Cochran and Dunn, (plaintiff’s exhibit No. 9), (|ancelled 
said agreement of January 13, 1930, (plaintiff’s Exhibit 1) 
assigning as one of his reasons for such cancellaiion, the 
fact that he w’as induced to enter into said agreement be- 
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cause of the representations made to him that Cochran 
was admitted to practice in this Court. To this letter, 
Cochran made no reply. 

VII. Defendant Burdick, just prior to October 31, 1930, 
learned for the first time that defendant Dougherty, whom 
he did not know, had appeared as attorney in his, Burdick’s 
said cases, and he then took steps to have said Dougherty’s 
appearance therein withdrawn. When defendant Dough¬ 
erty agreed with plaintiff to act as attorney of record as 
aforesaid, he was justified in believing plaintiff was au¬ 
thorized to employ him. 

The Equity Docket in the office of the clerk of this 
44 Court shows that Dougherty’s name still appears as 
attorney for petitioners in the cases referred to in 
the said contract of January 13, 1930; but said Dougherty, 
about the time his employment by Cochran was repudiated 
by Burdick, in the fall of 1930, did in fact notify the clerk 
that he had withdrawn as attorney in said cases, and said 
Doughertv does not claim anv interest in or connection with. 
said cases. Plaintiff by slight inquiry’ could have ascer¬ 
tained that Dougherty did not claim any interest therein. 

VIII. The defendant Dunn accepted the cancellation by 
defendant Burdick of the contract of January 13th, 1930 
(plaintiff’s Exhibit 1), and notified Burdick to that effect. 
Said Dunn iiQver has received any fees from Burdick in 
said cases referred to in said contract. In May 1932, de¬ 
fendant Dunn made a new agreement with Burdick wherebv 
Dunn was to receive from Burdick $100 a month which was 
later on increased. This was not charged against any in¬ 
terest of Dunn’s in cases of Burdick referred to in said 


contract (plaintiff’s Exhibit 1), as when Burdick cancelled 
that contract, Dunn relinquished all interest he had in these 
cases. This subsequent enq)loyment of Dunn was a new 
contract and did not constitute an attempt by Burdick and 
Dunn to evade the obligation of Dunn to plaintiff under the 
contract (plaintiff’s exhibit 1). 

Since the arrangement made between Dunn and Burdick 
in May, 1932, Burdick has paid Dunn approximately $4700 
by way of salary and ex])enses in accordance with said 
arrangement. 

IX. The petitions in the cases turned o\’er to Cochran 
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were not si«:ned by the petitioners but instead, were signed 
by Mr. Burdick as follows: 

‘Mrving E. Burdick, Munsey Building, Washington, D. C., 
Attorney for Petitioner”: 

7 

45 and were so signed at the place where p«3titioner 
would sign the petition if such petitioner ha^ signed 

in person and at no other place. Below said signature of 
said Burdick, is the verification of the petition signed by 
said Burdick as affiant; and beneath said verificatiop, at the 
place where the attorney of record for petitioner signs for 
petitioner on said petitions, appears the signature bf Coch¬ 
ran as ‘^attorney of record, Munsey Building” in some of 
them, ‘‘Attorney for Petitioner” in others, and “Counsel” 
in others. Said executions of said petitions were made by 
said Burdick as attorney in fact of said petitioners. 

X. Some of the 47 eases filed as before set forth have 
been settled by the Government and some amounts in those 
cases have been paid to claimants. Mr, Burdick has re¬ 
ceived his fee in those cases. The amount of the fees re¬ 
ceived by Mr, Burdick do not appear in the evidefice. 

XI. There is no question of quantum meruit invblved in 
this case, as counsel for plaintiff in open Court siated to 
the Court that they made no claim for recovery onja quan- 
Uim meruit for any services rendered by Cochran to Bur¬ 
dick up to October 31, 1930, the date Burdick cancelled the 
contract (plaintiff^s exhibit 1), but based plaintiff’s right to 
relief solely upon said contract and the terms thereof. 

Conclusions of Law. 

Upon the foregoing Findings of Fact, the Court makes 
the following conclusions of law: 

1. The defendant Burdick was induced to enter into and 
execute the contract of January 13, 1930 (plaintiffexhibit 
1) by fraudulent misrepresentations of a material matter 

made and acquiesced in by the plaintiff, whicli fraud- 

46 ulent misrepresentations the defendant Burdick be¬ 
lieved to be true. 

2. The defendant Burdick was and is entitled ii> cancel 
and rescind said contract (plaintiff’s Exhil)it 1). 

3. That neither ])laintiff nor defendants Dunn and Dough- 
ertv had or has anv interest or right in and to anv fees re- 
ceived or which may be received by defendant Buj'dlck in 
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the cases referred to in said agreement, (plaintiff’s ex¬ 
hibit 1). 

4, That it was not necessarv to make defendant Dough- 
erty a party defendant. 

5. That plaintiff is not entitled to the relief or any por¬ 
tion of the relief prayed for in his bill of complaint. 

JESSE C ADKIXS 

Justice, 


Decree 

Filed January 16 1936 

This cause came on to be heard at this term upon the 
pleadings and evidence; and thereupon, upon considera¬ 
tion thereof, itiis this 16th dav of January, 1936, 
ADJUDGED, ORDERED‘aXD DE(5rEED, that the 
bill of complaint of the i)laintiff be and the same hereby is 
dismissed, with costs. 

JESSE C. ADKIXS 

Justice. 

47 From dhe foregoing decree the plaintiff notes an 
appeal in open Court, which is allowed, and the bond 
for costs is hereby fixed at $100.00 or in lieu thereof, a de¬ 
posit of $50.00 cash. 

JESSE C ADKIXS 

J ustice. 


Memoranda. 


January 29—1936. 

$50 deposited in lieu of bond on ap])eal. 


January 30—1936. 

Time to file Statement of Evidence extended to Febru¬ 
ary 20, 1936. 


February 19—1936. 

Statement ofi Evidence filed in duplicate, notice and ac¬ 
knowledgment filed. 
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Assignment of Errors 
Filed March 23 1936 

***#*#*#* 

Comes now the plaintiff in the above-entitled cause and 
assig-ns for review on appeal errors committed by the trial 
court in the following particulars: 

1. In dismissing the bill of complaint. 

2. In refusing to make the several findings of J'act re¬ 
quested by the plaintiff. 

3. In making the findings of fact requested by tin; defen¬ 
dants. 

4. In overruling the objections and exceptions of the 
plaintiff* to the requested findings of fact of the defen¬ 
dants. 

48 5. In refusing to make the conclusions of law re- 

(jnested by the plaintiff. 

6. In overruling the objections and exceptions of the 
])laintiff to the defendants’ recpiests for conclusions of law. 

7. In admitting and excluding testimony over fhe ob¬ 
jection and exception of the plaintiff*. I 

8. In entering the decree appealed from. 

9. In making the conclusions of law requested by the 
defendants. 

HARRY FRIEDMAN 
JOSEPH T. SHERiER 
Attorneys for Plaintiff, 

Supreme Court of the District of Columbia 

Monday, March 23, 1936 

The Court resumes its sessions pursuant to adjourn¬ 
ments, the Justices sitting in Equity, presiding. 

I 

Come now the parties hereto by their respective^ attor¬ 
neys of record, and thereupon, the jdaintiff by his atf:orneys 
presents to the Court his Statement of Evidence taken at 
the trial of this cause, and prays that the same be signed 
and made of record, nunc pro tunc, which is hereby accord- 
inglv done. 

JESSE C. ADKINS, Jn\stice. 
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49 Design-ation of Record. 

Filed February 7—1936 

In preparing the transcript of record on appeal, the Clerk 
will please include the following: 

1. Bill of complaint. 

2. Answers of defendants. 

3. Amendments, if any, to answers of defendants. 

4. Plaintiff ^s request for findings of fact. 

5. Plaintiff’s request for conclusions of law. 

6. Memorandum opinion of Adkins, Judge. 

7. Objections and exceptions to action of Court in grant¬ 
ing defendants’ and denying plaintiff’s requests for find¬ 
ings of facts and conclusions of law\ 

8. Decree dismissing bill. 

9. Notation of appeal and memo of deposit for costs. 

10. Orders, if any, extending time for filing and submis¬ 
sion of statement of evidence. 

11. This designation and assignments of error. 

12. Statement of Evidence. 

13. Court’s Finding of Fact and Conclusions of Law. 

HARRY FRIEDMAN 
JOSEPH T. SHERIER 
' Attorneys for Plaintiff. 

Service of a copy of the foregoing designation of record 
acknowledged this 6th day of February, 1936. 

A. H. DOUGHERTY 
per W J CAHILL 
T. S. PLOWMAN 
CHARLES L. FRAILEY 

(atty for defendant Burdick) 
Attorneys for Defendants. 


50 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia^ ss: 

I, PRANK E. CUNNINGHAM, Clerk of the Supreme 
Court of the District of Columbia, hereby certify the fore- 
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going pages numbered from 1 to 49, both inclusiv(j, to be a 
true and correct transcript of the record, according to di¬ 
rections of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 55410 in Equity, wherein 
Campbell C. Cochran, Jr., is Plaintiff and Irving E. Bur¬ 
dick et al are Defendants, as the same remains upon the 
files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City (^f Wash¬ 
ington, in said District, this 11th day of May, 193 o. 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

(Seal) Assistant\^Clerk. 

51 In the Supreme Court of the District of Colunjibia. 

Equity No. 55,410. j 

Filed Feb 19 19’36 | 

Campbell C. Cochran, Jr., Plaintiff, | 

vs. I 

Irving E. Burdick, William H. Dunn and A.j H. 

Doughtery, Defendants. \ 

Statement of Evidence. [ 

BE IT REMEMBERED, that in the trial of thi above- 
entitled cause in the Supreme Court of the Diptrict of 
Columbia, before Mr. Justice Adkins, the follo\s^ing pro¬ 
ceedings were had: j 

To maintain the issues upon his part joined, Can^pbell C. 
Cochran, Jr., being first duly sworn, testified in substance 
that in January 1930 he had been admitted to practice be¬ 
fore the United States Court of Appeals of the Diistrict of 
Columbia and the Courts of North Carolina. 

That subsequent to that time he was admitted to practice 
before the Court of Claims, the Supreme Court of the Dis¬ 
trict of Columbia, the Interior Department, the I'reasury 
Department, and the Court of Patent Appeals and the Su¬ 
preme Court of the United States. 1 
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That in January 1930 he met the defendant Burdick 
through the defendant Dunn in connection with certain War 
Mineral R-elief claims. Dunn was at that time prosecuting 
some War Mineral Relief claims belonging to Howe P. 
Cochran, witness’ brother, in whicli the plaintiff was acting 
as attorney. 

As a result of the meeting with Burdick, the witness Dunn 
and Burdick entered into the contract of January 13, 

52 1930, which contract was received in evidence, and 
is as follows: 

“Campbell Cochran, Esq.: 

“William H. Dunn, Esq. : 

“With respect to the handling of all my War Mineral 
claims, which includes those in which I have ever been re¬ 
tained and which are at present within the control of either 
of us, I propose that you are to prepare and file the neces¬ 
sary petitions in the Supreme Court of the District of Co¬ 
lumbia and handle these claims through to completion and 
final disposition on ai)peal, if appeals are taken. Mr. Dunn 
has a list of my claims dated March, 1927 to which should 
be added the Stewart-Calvert case No. 813. 

“You are to file petitions in some cases in the name of 
Mr. Cochran and others in mv name giving mv address as 
in Mr. Cochran’s office in the Munsev Building. 

“We are to divide all the fees in all these cases 50% to 

me and 50% to vou. 

* ^ 

“The fees to be divided include the so-called, “extras” 
as well as the regular fees and we shall cooperate to obtain 
“extras” wherever possible. 

“The petitions shall be filed in my name in all cases in 
which the $11.00 pa^nnent is sent to me by the claimant or 
is advanced by me for the claimant. This payment is 
to be forwarded to you by me for the disbursement to the 
clerk of the Court and the ^Marshall. If two or more peti¬ 
tioners are joined in one petition only one fee of $11.00 
shall be advanced to you for disbursement. 

“Mr. Cochran is to act as Counsel in all of these peti¬ 
tions and attend to all litigation, pleadings, motions, 

53 appeals, ibriefs, and so forth, subject to my general 
supervision of the cases, in which my name appears 

as attorney. 
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‘‘Mr. Dunn is to assist Mr. Cochran and me g(merally in 
collecting data, recommendations, and decisions of the Sec¬ 
retary of the Interior and preparation of petitions, appeals, 
briefs, and so forth. 

I 

“For each petition filed in my name I am to tay to you 
the sum of $5.00 to cover all stenographic and other ex¬ 
penses it being understood that any other nec(jssary ex¬ 
penses are to be borne by you. 

“This agreement supercedes and is in lieu of all other 
agreements between me and Mr. Dunn. 

“Please note your acceptance of the agreement at the 
foot hereof. 

“Dated Jan 13, 1930 

Yours very truly, 

(Signed) IRVING E. BURDI(1:K, 

347 Madison Ave. 

N. Y. City 

Accepted: 

(Sgd.) Campbell C. Cochran, Jr. 

“ Wm. H. Dunn’’ 

The witness identified a paper dated February 7, 1930 
as a contract between him and the defendant Dougherty, 
which paper was received in evidence, and is as follows: 

“This agreement made this 7th day of February by and 
between Campbell C. Cochran, Jr. party of the jirst part 
and A. Hamilton Dougherty party of the second part. 
54 “The said Campbell C. Cochran Jr. hereby agrees 
to pay to the said A. Hamilton Dougherty l|)% of all 
fees received by him in connection with the War Mineral 

Claims in consideration there of: i 

1 

“The said A. Hamilton Dougherty to act as attorney of 
record for and in said claims. I 

“A further 10% to be paid by the party of the first part 
to the party of the second part on all cases tried in open 
court in which the party of the second part appears. 

“The said party of the first part to prepair and file all 
petitions and brief in connection with said cases. 

(Sgd.) A. Hamilton Dougheij-ty 
“ Campbell C. Cochrah, Jr.” 
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Following the execution of the contract of January 13, 
1930, the witness prepared about forty-seven or forty-eight 
petitions for Burdick to sign, which were signed by Burdick 
and filed. 

Thereupon, i there was received in evidence the several 
petitions, referred to in the Bill of Complaint by number, 
and the proceedings had in those causes, referred to in 
paragraph 6 of the Bill of Complaint by number. From 
said proceedings it appeared that all the petitions referred 
to were signed and sw'orn to by the defendant Burdick as 

attorney for claimants, and on. petitions the 

name of the witness appeared as counsel, and on. 

petitions as attorney. 

Thereupon, there was received in evidence the record of 
the Clerk of the Supreme Court of the District of Columbia 
showing that on the 13th day of January, 1930 the 
55 defendant Burdick was admitted to practice before 
that Court. 

The record of the Clerk of the Supreme Court of the Dis¬ 
trict of Columbia showing that the defendant Dougherty 
w’as admitted to practice on April 8, 1929 w’as received in 
evidence. 

On October 31, 1930 the suits filed by the plaintiff on 
behalf of Burdick w’ere aw’aiting decision by the United 
States Court of Appeals for the District of Columbia. There 
was nothing at all to be done by witness. 

Thereupon, there w^as received in evidence the following 
letters: 

Letter dated October 3, 1930 from Burdick to witness, as 
followrs: 

“The briefs in the war mineral claims are being printed 
and I would thank you to attend to the proper filing of the 
same with the court. Please call on Mr. Dunn for any as¬ 
sistance in obtaining the necessary copies. 

“I would also thank you to advise me of anv action nec- 
essary to be taken by you or me during this month in these 
matters.^’ 

Letter dated October 8, 1930, from Cochran to Burdick, 
as follows : 

“Motion was made and granted for the filing of your 
Amici Curiae brief in the Vindicator Consolidated Gold 
Mining Compajiy, No. 5195, Special Calendar. 
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they do not allow oral argument on Anfiici Curiae 
briefs there does not seem to be anything else to be done 
at the present time.” 

56 Letter dated October 9,1930 from Burdick to" Coch¬ 
ran, as follows: 

“I thank vou for your letter of October 8. Ih the same 

V 1 I 

mail I received the copy of my brief as attorney for the 
Kershaw Mining Company filed as Amici Curiae !in the Vin¬ 
dicator Consolidated Gold Mining Company. 

‘‘Mr. Dunn informs me that the argument in the appeals 
by Judge Burke and Mr. Watkins are to be heard'tomorrow, 
Friday of this week or the 14 or 15 of this monph. I pre¬ 
sume you will attend the argument of these aj)peals and 
write me your impression. I 

“I wdsh you would also inform me of the present status 
of our cases on the Supreme Court Calendar. I presume 
that they will be held pending the decision in these so called 
tests cases. 

“With kindest regards, I am,” 

Letter of October 13, 1930, Cochran to Burdick, as fol¬ 
lows : 

“I conferred with Mr. Dunn at noon today in regard to 
the Chesterfield case. He informs me that he has written 
you fully in regard to the proceedings. 

“I feel that under the circumstances, as I was not able 
to attend the trial, his explanation would be better than 


mine. If there is any information that you would like to 
have me procure which Mr. Dunn did not impart, I would 
be glad to serve you. ’ ’ | 

Letter of October 16, 1930, from Burdick to Cochran, as 
follows: I 

“I thank vou for vour letter of October 13. 

“I have had several letters from Mr. Dunn with 
57 reference to the War Minerals cases l^ut would 
rather depend upon your report as an attorhey of the 
status of our various suits. Mr. Dunn is very helpful and 
the information is very useful. He seems to think that the 
test cases will be decided favorably to the claimants. You 
may be able to find out from some other source -s^hen they 
will be decided. There is a certain amount of preparation 
necessary in all our suits and I am anxious to khow when 

9/ 
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thev are likelv to be broui^lit on for trial in the event the 
test cases are decided favorably to the claimants. 

have other engagements and wish to adjust my pro¬ 
gram so thatil can be in Washinglon prepared to assist you 
in the trial of these cases. 

‘‘With kindest regards, I am,’’ 

Letter of October 24, 1930 from Cochran to Burdick, as 
follows: 

“Yours of the 16th received. 

“My reference to Mr. Dunn’s letters was in regard to 
the procedure at the hearing in the one particular case. As 
to the further proceedings in our cases, I will endeavor to 
keep you advised. 

“The decision in the Vindicator is expected on Monday, 
November 3rd, or shortlv thereafter. 

“It seems to be the opinion of all parties interested, both 
plaintiff and defendant, that the decision will be in our 
favor. According to the best information I can obtain it 
is expected that practically all of these cases we have will 
be settled on stipulations and probably none of them will 
be tried. If anything further develops I will notify 
58 you. ’ ’ 

Letter dated October 31, 1930 from Burdick to 
Messrs. William H. Dunn and Campbell C. Cochran, as fol¬ 
lows : 

“Greatly to my surprise and disappointment I find that 
vou have failed to carrv out vour contract with me of Jan- 
uary 13, 1930. The contract specifically provides that the 
petitions shall be filed in my name in all cases in which 
the $11.00 payment is sent to me by the claimants or is ad¬ 
vanced bv me, for the claimant. I sent vou such remittance 
in about fifty claims and I now discover that these petitions 
are not filed in my name although I am admitted to prac¬ 
tice in the Supreme Court, as you both well know. 

“I was induced to enter into this agreement with Mr. 
Cochran because of the representation made to me that 
he vras admitted to practice in the Supreme Court and could 
‘act as counsel in all these petitions and attend to all liti¬ 
gations, pleadings, motions, appeals, briefs and so forth.’ 
I am surprised and grieved to discover that Mr. Cochran 
is not admitted to practice in the Supreme Court of the 
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District of Columbia. I have recentlv discovered that Mr. 


pes. I do 
^d him or 
I desire 


A. H. Daugherty appears as attorney in my ca 
not know Mr. Daugherty nor have I ever retain 
authorized him to ever appear in these cases, 
you both to obtain at once, a consent from Mr. Daugherty 
for the substitution of my name as the attorney for the peti¬ 
tioners. I hope that you will act promptly in I obtaining 
these substitutions and it will not be necessaiy jfor me to 
take the matter up with the Court or with the Clerk of the 
Court. 

“For the reasons above stated I notify you of the 
59 cancellation of said agreement of January 13, 1930.’’ 

After the receipt of the letter last above quoted, 
there was nothing plaintiff could do towards furtjiering the 
cases until the decision of the Supreme Court. 

Witness obtained leave of the Court of Appeals to file a 
brief in the Vindicator and Chestatee cases, amicus curiae. 
The witness received from Dunn a brief which he filed in 
the Court of Appeals in those cases. Witness did not know 
who prepared that brief. It was already printed when he 
saw it. Witness has not been paid any amount bV Burdick 
for services rendered under the contract. | 

There was an oral agreement between Dunn and witness 
by which Dunn was to receive sixty per cent ar^d witness 
forty per cent of the total amount received frond Burdick. 
Witness received about $200.00 at the time the cases were 
prepared. Witness did not know of his own knowledge 
whether any of these cases have been settled and j fees paid 
to Mr. Burdick. j 

Witness did not know where Dougherty had his office 
after Feb 7, 1930 but believed defendant Dougherty had an 
office at the northeast corner of Fifteenth and Ejj'e Streets 
during Februarv 1930. I 

During the time witness was working on these cases in 
February 1930, Dougherty was in Dunn’s office in "he Mary¬ 
land Building a number of times with the witness. During 
that period, defendant Burdick visited Dunn’s office, where 
witness and Dougherty were working. He was "here two 
or three times during the period witness was preparing his 
petitions. The work was done in the Maryland Building in 
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Dunn’s office. Burdick visited that office during that 

60 period three or four times. On those occasions Dunn 
and two or three stenographers were present. He 

could not say whether Dougherty was present on any occa¬ 
sion wffien Burdick vras there. Burdick was there about the 
10th of February, but witness could not say exactly. He 
could not sav whether Doughertv was there on that occa- 
sion. The fifst interview had with Burdick concerning his 
employment was on January 13th in ^\dtness’ office in the 
Munsey Building. On that occasion he had a conversation 
with Burdick concerning handling of his War Minerals 
claims, and witness told Burdick that he was a member of 
the Court of Appeals of the District but not a member of 
the Supreme; Court of the District. He showed Burdick 
his certificates hanging on the walls. He looked at them 
and there was no Supreme Court certificate there. 

On Cross Examination, witness testified, in substance, 
that he has always resided, voted, and paid taxes in the 
State of Virginia. In January, 1930, he had an office in the 
Munsey Building, this City, with his brother, Howe P. Coch¬ 
ran. 

Witness was asked whether he had taken an examination 
for admission to the District of Columbia bar in June 
1926 and failed to pass, to which question plaintiff ob¬ 
jected on thei ground that the Court of Appeals had ruled 
that the fact I of his not being a member of the bar of the 
Supreme Court of the District of Columbia did not dis¬ 
qualify witness to act as he had in these War Minerals 
cases. The Court overruled the objection, to which action 
plaintiff duly excepted, and said exception was then and 
there noted upon the minutes of the Court. 

Witness then stated that he had. 

61 Witness took the same examination in December 
1928 and failed. He had also failed to pass the exam¬ 
ination for admission to the Virginia bar. He w’as ad¬ 
mitted in January 1929 to the North Carolina bar on exam¬ 
ination, but had never tried a case in the North Carolina 
courts. The first time witness wras admitted to any bar 
was Januar\" 28, 1929, w’hen he w’as admitted to the bar of 
North Caroliha. In March 1929 he w^as admitted to prac¬ 
tice before the Court of Appeals of the District of Colum¬ 
bia. That was two or three months subsequent to his ad- 
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mission to the North Carolina bar and was based upon the 
fact of his admission in North Carolina. He agair^ took the 
examination for admission to the bar of the Supreme Court 
of the District of Columbia in December 1930 ai^d failed. 
He was admitted to the bar of the Supreme Couirt of the 
District of Columbia in 1934 based on comity because he 
had been a member of the North Carolina bar at mat time 


for five years. He never successfully passed the examina- 
tion to this bar. On January 13, 1930 when this contract 
was made he was not a member of the bar of the Supreme 
Court of the District of Columbia nor ^vas he such on Octo¬ 
ber 31,1930, when it was cancelled. 

From January 13,1930 to October 31,1930, witness’ office 
was in the Munsey Building. Burdick never st^ed nor 
intimated to the witness that he understood or j believed 
the witness to be a member of the bar of the Supreipe Court 
of the District of Columbia nor did the witness et^er hear 
Burdick make a statement which would indicate that he 
understood the witness to be a member of the bar of the 
Supreme Court of the District of Columbia, and the witness 
being present kept silent. 

Witness had discussed with Dunn several times l)he ques¬ 
tion of whether or not he was a member of the h^.v of the 
District of Columbia, before he was introduced to Burdick 
but did not say to Dunn that he thought it was l^etter to 
say nothing about the fact that he was not a memb(br of the 
bar of the District of Columbia Supreme Court. Dougherty 
was not present on January 11 or 13, 1930, when wit- 
62 ness and Burdick discussed their agreement. At that 
time witness said nothing about associating another 
attorney who w^as a member of the bar of the Court below, 
witness did not understand from the agreement Of Janu¬ 
ary 13, 1930 that he was to be counsel who signed |;he peti¬ 
tions ; that !Mr. Burdick was to sign them. He understood 
that he was to appear in these cases and to sign them as 
attorney. He understood that in some cases he was to sign 
them as attorney. At that time he was familiar yith the 
Rules of the Supreme Court of the District of CWumbia 
and knew that Burdick’s office was in New York. {Burdick 
had an office in Washington, in witness’ office, uncjler that 
contract. Burdick’s name was not on the office dpor but 
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was on the board. He paid no part of the expenses of the 
office. Burdick said that he would use witness’ office as 
his office and so notifv his clients. 

Witness understood that he was to put his name on some 
of the petitions and on others Burdick was to be the attor¬ 
ney of record. There was nothing said about witness hav¬ 
ing any other attorney, a member of the bar, assist him. He 
did not understand at the time that that was necessary, but 
he thought he could file the petitions without any other 
local attorney. Witness believed that if he signed the peti¬ 
tion as attorney of record, in the lower left hand corner 
of the last page of the petition when a member of the bar 
makes a certificate on the bill that it is a good cause of ac¬ 
tion that, he understood was what he could do, even though 
he was not a niember of the bar (of the Court below). 

Witness on February 4, 1930 presented to the Clerk on 
the Equity side of the Court, a number of petitions begin¬ 
ning with number 50,806, signed by him as the only attor¬ 
ney of record, which petitions were accepted and filed. 

On February 5 or 6 witness presented other peti- 
63 tions similarly signed, and was told by the Assistant 
Clerk that he had ascertained that witness was not 
a member of the bar and that it would be necessarv to have 
the petitions signed by a man who was a member of the bar 
and who had an office in the District of Columbia. 

Witness took that second lot of petitions away and later 
came back with them signed by defendant Dougherty. This 
was on Feb. 6 and Dougherty came with witness and 
Dougherty put his name on the first group of petitions in 
the Clerk’s office. The Clerk in the presence'of the witness 
then struck out witness’ name as attorney and inserted 
that of Dougherty. On other petitions Dougherty’s name 
was signed over a rubber stamp saying ‘‘Attorney at Law, 
Washington, D. C.” before they were filed. Witness did 
not then nor at any time inform Burdick as to his name 
being taken off the docket and Dougherty’s substituted. 
Witness did not obtain leave to appear and did not appear 
in any of the cases. Witness knew of the provisions of the 
Rule of the lower court before advised of it by the Clerk. 
He could not say how long prior to that time he had become 
familiar with the provisions of the Rule. He knew of it be- 
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fore lie signed the petitions, but could not say whether he 
knew in January 1930 when he talked with Burdick. 

Q. Mr. Cochran, you say in your bill in paragraph 10, that 
after you learned that you had to have associated 'vtdth you 
an attorney of the bar of this Court, you thereupon, with the 
consent and knowledge of the defendant Burdick, asisociated 
the defendant Dougherty. You stated that you did not in¬ 
form Burdick at any time that Mr. Dougherty ha.d come 
into these cases. How do you know he consented? A. I do 
not remember. 

Q. You do not remember why you put that sworn state¬ 
ment in your bill? A. No; I do not remember. 

After the petitions were filed there was nothing to be 
done as the parties had agreed to wait on the decision of the 
Court of Appeals. The suits were in equity and the relief 
witness asked for in the petitions was he wanted the Secre¬ 
tary of the Interior to review these cases; the law pro¬ 
vided that on petition the Secretary's errors in matters of 
law should be reviewed by the Supreme Court of the Dis¬ 
trict of Columbia, and witness wanted the Court to order a 
review of the cases under the statute, or enter a mandatory 
injunction ordering the Secretary to change his award if he 
had made an error of law. The parties had agreed to wait 
on the decision in the Chestatee case. Dunn, Bur- 
64 dick and the Secretary of the Interior had agreed to 
wait. Answers were filed to the petitions ih which 
the allegations of the petitions were denied. Witness had a 
letter from the attorneys for the Secretary of the Interior 
in which they agreed to wait upon the decision of the Court 
of Appeals. The letter was written some time after suits 
were filed. Witness did not think it was necessaijy to do 
anything except simply to wait. He did not calendar the 
causes, and as far as he remembered Dunn did noin the 
summer of 1930, suggest that the cases ought to be calen¬ 


dared. 

When the brief as amicus curiae was received fro^i Dunn 
the witness did not make a written motion for leaVe to file 
it but appeared in open court and secured leave. Witness 
did not know that Burdick had requested him to ati:end the 
argument in the Chestatee case. Witness did not testify 
that he first met Burdick on January 11; it was on the 13th. 
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He did not recall that he met him on the 11th. So far as he 
knows he never saw Burdick before the 13th. He thinks it 
was in the afternoon of that day that he met him—in his, 
witness’ office; it could not have been in Dunn’s office. So 
far as he could remember he did not meet Burdick in Dunn’s 
office on Januarv 13. Witness did not remember whether 
there was any appointment or prearrangements. As far as 
he could remember, he did not know that Burdick was com¬ 
ing there. Dunn, Burdick and the witness were the only 
ones present ^t that meeting. As far as he remembered 
Dunn had not told him that Burdick was coming. Dunn 
had told witness that Burdick had some cases and also that 
others had cases—that is all he could remember of anv 
discussion with Dunn. Dunn had said that he was 
65 going to recommend the witness to Burdick but did 
not tell .witness when Burdick was coming to see wit¬ 
ness. He did mot go to Dunn’s office to meet Burdick. At 
times before Januarv 13th witness had been working at 
Dunn’s office on War Minerals cases. Witness was shown 
some vellow sheets marked “N. G.” and ‘‘0. K.” and iden- 
titled the marks as being in his handwriting. The letters 
G.” indicated that in the opinion of Dunn that case was 
no good. 

Witness was not to get the facts; they were to be fur¬ 
nished by Dunn. Witness is not an auditor. Dunn got the 
facts and decided whether the facts were sufficient, and if 
a case was under $500.00 he threw it out. 

When asked if he did not think the law had very much 
to do with it, be replied, “Just a question of fact.” 

He was aware that the War Minerals Relief Act provided 
that a review of the action of the Secretary was limited to 
questions of law. 

The letters “0. K.” signify that the chances of recovery 
was over $500.00. In reaching the opinion that there was a 
chance of recovery he included the question whether or not 
the Secretaiy had committed an error of law. The letters 
“O. K.” indicate that witness thought an error of law had 
been committed. The letters “N. G.” did not indicate that 
in witness’ opinion an error of law had been made. Dunn 
read off the cases; told witness what to mark, and witness 
marked them. He exercised no judgment about the amount 
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to be recovered and expressed no independent j adgment in 
marking the cases. He wrote what Dunn told him to 

66 write. 

On January 13, 1930, Burdick had the contract 
written and brought it with him. Witness had never dis¬ 
cussed its terms witli Burdick before that. He simply drew 
the prepared paper from his pocket and offeredl it to wit¬ 
ness to sign. Under the contract with Burdick and Dunn, 
Burdick was to receive 50 per cent and Dunn and witness 
50 per cent of all fees. As between witness and Dunn, the 
latter was to receive 60 per cent and the witness 410 per cent. 

Witness had no contract with claimants direct, as they 
w'cre Burdick’s cases. Witness looked to Burdick for his 
pay. 1 

After the receipt of Burdick’s letter of October* 31, 1930, 
Dunn and witness had a conference. Witness j thinks he 
told Dunn that he, witness, w’as not going to Icjse out by 
it and w’ould see that Dunn w’ould not. j 

In response to a question by the Court, witness said that 
he told Dunn he w’as going to see that he, witness, did not 
lose out by the cancellation. He w^ould protect Dijinn as far 
as he could. As far as witness could find out, Dunjn w^as col¬ 
lecting fees in these cases and witness w’anted hi^ share of 
them. He is suing Dunn and Burdick together and is trying 
to find out wiiat money Dunn has collected, and seeking 
a decree against both. Witness understood that jthe share 
of the fees to winch he and Dunn w’ere entitled iw’ould be 
paid to Dunn. He understood that the cases wfere Bur¬ 
dick’s and that witness had no connection with tJhe claim¬ 
ants. Burdick w’as to collect the money and pay witness his 
portion. | 

The agreement betw’een witness and Di^nn as to 

67 division of fees was oral and nothing w^as said as to 
reimbursement of Dunn for his expenses. Witness 

had made no demand upon Dunn for any money on account 
of these cases. He looked to both Burdick and Dufm. Wit¬ 
ness did not knoW' of any expenses under paragraph 8 of 
the contract; they had never asked for any and he did not 
pay any. Xo demand was made upon Dunn by witness for 
an accounting until the filing of this suit, and witness does 
not know' wiiether Dunn has ever received any mon^y on ac- 
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count of feesi The witness went to Dougherty’s office con¬ 
cerning his employment and introduced Dougherty to Dunn, 
and the three discussed the cases. Dougherty was fur¬ 
nished a copy of the law and given all the facts involved. It 
was agreeable to witness and Dunn that Dougherty get into 
the cases. 

On Eedirect Examination witness testified that when the 
question of his right to file petitions was raised by the Clerk 
he made inquiry of John Paul Earnest as to whether wit¬ 
ness had the right to file these petitions and was advised by 
Earnest that he had a right to file them under the law. He 
also said that he would admit the witness 'to the Supreme 
Court of the District. Witness did not consult anvbodv 
after talking with Earnest. Witness also talked with Mr. 
Hodges, Clerk of the Court of Appeals in December 1929, 
and was told i that inasmuch as the War Minerals Act pro¬ 
vided that the petitions should be filed in the Supreme 
Court of the District of Columbia sitting as a Federal Dis¬ 
trict Court, witness could file them. At that time witness 
had not been employed in Burdick’s cases but had been em¬ 
ployed in others. 

Q. Tell us, Mr. Cochran, what you said to Mr. 
68 Hodges and what he said to you. A. I went over 
with the copy of the War Minerals Act, which stated 
that the cases were to be filed in the Supreme Court, of the 
District of Columbia as a Federal District Court, and asked 
Mr. Hodges if I would be able to file them over here, as 
that would be an inferior court to the Court of Appeals of 
the District, being a Federal court, and he said yes. 

Bv the Court; 

Q. Is that all you said to him? A. I think that is all he 
said. He said I would be able to file them over here. 

By Mr. Sherier: 

Q. Had you been admitted to the Court of Appeals at that 
time? A. Yes. 

Q. Have you told us all the conversation that took place 
between vou and Mr. Hodges in the conversation? A. Mr. 
Hodges told me that under this law, it says that cases shall 
be in the Supreme Court of the District of Columbia as a 
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P^ederal District Court, which would be an inferi|or court to 
the Court of Appeals, and therefore I could ]j)ractice on 
these particular cases in this Court. j 

By the Court: I 

Q. What did vou sav to Mr. Hodixes before he told vou 
that? A. I went over there to see him and I showed him 
the law,, and I asked if I could practice on these particular 
cases in this court, as they were going to be tried in this 
court as a Federal District Court. | 

Q. Why did you ask Mr. Dodges about that? A. I do not 
know, excei)t you can go from the Court of Appeals to any 
Federal District Court. 

Q. What facts did you tell Mr. Hodges? A. I showed him 
the law. 

Q. Is that all? A. Yes. 

Q. Had he ever mentioned it before that? A. Yes. 
69 I had been over there before. 

Q. What did you tell him? A. That I w^s a mem¬ 
ber of the bar over there. | 

Q. In his court ? A. Yes. 1 

Q. Is that all you had told him? A. That I ha|i been of¬ 
fered these cases. j 

Q. Anything else? A. No, sir. | 

Q. Had you asked the clerk of this court whether you 
could practice in this court with respect to these dases? A. 
No. 

Q. Why not ? A. I do not know. 

Q. Did you have any doubt about your right? A. Yes. 
There was doubt about it. 

Q. Is that the reason you discussed it with Mr. Hodges? 
A. Yes, sir. That is the reason I discussed it jwith Mr. 
Hodges. 1 

The Court: Do you want to ask him anything eljse? 

By ^Ir. Sherier: j 

Q. At and before the time you talked to Mr. Hojdges had 
vou been working on anv cases under this War iMinerals 
Act? A. No, sir. | 

Q. Why did you discuss the nialtei- with Mr. Hbdges on 
this occasion? A. Because I was asked by Mr. Duqn to take 
these cases. 1 
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By Mr. Frailey: 

Q. By ‘these cases’ you do not mean— A. (Interposing) 
The War Minerals Cases. 

Q. Not Mr. Burdick’s? A. Not Mr. Burdick’s cases; no, 
sir. 

Bv Mr. Sherier: 

Q. You went to talk to Mr. Hodges about them? A. Yes. 
Q. Why did you talk to Mr. Hodges? A. Because 

70 there was some doubt about my being able to handle 
them? 

Q. Why? A. Because I was not admitted to practice in 
the Supreme Court. 

Q. Did you tell Mr. Hodges that ? A. Yes. 

After the filing of these petitions Witness told Dunn that 
the Clerk had refused to file the cases unless witness 

71 got another attorney, to which Dunn replied it was 
all right, and witness got Dougherty. Witness, 

Dougherty and Dunn conferred about the matter before wit¬ 
ness employed Dougherty. Dunn said about the employ¬ 
ment of Dougherty, it was all right with him. 

Mr. Frailey, counsel for Burdick, thereupon stated: 

“I understand, may it please the Court, that this evidence 
is no way binding upon the defendant Burdick. 

“Mr. Sherier: We think it may be. The Court of Ap¬ 
peals has said this is a partnership and Mr. Dunn was one 
of the partners. 

“The Court: Well, for the moment I will let it in onlv 
against Mr. Dunn. If you offer it later, I will rule on it. 
“Mr. Sherier: Your Honor wull allovr us an exception? 
“The Court: Yes.” 

Witness understood that Dunn had worked in the Depart¬ 
ment of Interior on the audit of these claim; Dunn told wit¬ 
ness he was the auditor on some of these claims in the In¬ 
terior Department or in the field. 

Witness was thereupon asked: 

“Do you kpow whether Mr. Burdick had had any experi¬ 
ence in the handling of these War Minerals claims prior to 
the time you came into the picture?” to which question 
objection was made by the defendants. 
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Whereupon, counsel for plaintiff stated that the purpose 
of the question was to show that Burdick was man ex¬ 
perienced in this field and that the question of whether any 
of these claims should be filed was finally passed on by 
Burdick. 

72 Thereupon the following occurred: 

-Mr. Frailey: Any knowledge that Mr. Cochran 
could have of Mr. Burdick must be bv hearsay, because he 
said he never heard of him until January 13, 1930. 

V 7 

The Court: It seems to me that this would \)e proper 
testimony. 

Mr. Sherier: It was brought out on cross examination. 

The Court: He is trying to show what this witness him- 
self was doing. 

Mr. Sherier: And he was asked whether he parsed upon 
the question of filing these claims. We w^ant to ishow^ that 
somebody else passed upon them. They have g-one into 
that and it seems to me perfectly proper that we should 
develop it. 

Mr. Frailev: He said Mr. Dunn did it. 1 

The Court: If that would have any bearing at alll, I think 
you had better get directly to that point. j 

Mr. Sherier: Your Honor excludes it? j 

The Court: Yes. | 

Mr. Sherier: And you will allow us an exception? 

The Court: Very well. I do not prevent you for the mo¬ 
ment of showing that somebody else has passed on 'whether 
these were valid claims or not. 

Bv Mr. Sherier: 


Q. Who passed on the question of whether these claims 
should be filed or rejected? A. Mr. Dunn. 

On Recross Examination, in his conversation with 
73 Mr. Earnest witness did not tell him that he had twice 
failed to pass the examination for admissjon to the 
bar. He did tell him that he was not a member of the bar 
of the Supreme Court of the District, but did not tell him 
the reason. At first Earnest told the witness thatjhe would 
admit him and later that he could not admit him) but sug¬ 
gested that he get a member of the local bar toj sign the 
petitions. j 
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He had two conversations with Earnest, the first one on 
the day the Clerk refused to receive the petitions. He 
understood that Mr. Earnest was in position to pass on 
the rules of this Court. He was the Chairman of the Bar 
Examining Committee. 

Mr. Hull, the Assistant Clerk, told the witness to go to 
see Mr. Earnest with reference to filing the petitions. 
Witness first talked with Earnest in the Court of x4ppeals 
building on the morning of Feb 4 for about five minutes. 
He talked with Mr. Earnest again during the afternoon of 
the same day in Mr. Earnest’s office. At that time he said 
he would not admit the witness to this bar. 

Q. I thought you testified on redirect examination 

74 that he said he would admit vou? A. When I saw 
him in, the hall of the Court of Appeals. 

Q. When you saw him in the hall in the morning he said 
he would? A. Yes. 

Q. And when you saw him in the office in the afternoon 
he said he would not? A. Yes, sir. 

Q. Just what did he say ? A. To get somebody who was a 
member of the Bar to sign the petition as attorney. 

Q. Did vou tell him how long—or what did vou tell him 
about where you were a member of the Bar, or anything 
else? A. I told him that I was a member of the Bar of 
North Carolina. 

Q. Did you, tell him how long you had been a member? 
A. Yes. I told him that I had failed the examination here. 
Q. You told him that? A. Yes, sir. 

Q. I thought you said a few minutes ago that you did not 
tell him? A. I did not say that. 

Q. You did not say that? A. Xo. 

75 Mr. Xesbit: I wonder if the Reporter can find his 
answer a few questions back where the witness was 

asked: ^‘Did you say to Mr. Earnest that you failed in the 
Bar Examination twice?” 

The Reporter thereupon read as follows: 

“Q. Mr. Cochran, when you went to Mr. Earnest’s office 
the day after |Mr. Hull, the equity clerk, had told you that 
these papers could not be filed by you, did you tell Mr. 
Earnest that you had taken the District of Columbia Bar 
Association Examination twice and failed to pass it? 

A. No.” 
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A. That was in the hall of the Court. 

Q. Do you want to change your testimony? jL No, sir. 
This is what happened in the hall of the Court;. This is 
what happened at the office—two different places, and at 
two different times. 

Q. And you did tell him in the afternoon? A. When I 
went to his office. 

Q. In answering my question you did not think it was 
necessary to call attention to that, did you? A. What was 
the question? 

Q. You had told Mr. Earnest on that dav, vou sav now, 
that you had failed to pass? A. You asked me about— 

Q. (Interposing) No. I did not know there had been 
two conversations then. Your answer is that you did not 
mention it when you talked to him in the morning? A. That 
is right. 

Q. And you want to now say that you did tell fiim in the 
afternoon? A. I did tell him in the afternoon. 

Q. Did you tell him you had taken it twice. A.. 1 do not 
remember that, but I told him I had taken it. 

Q. MHiat do you remember? A. I told him I jhad taken 
the Bar and failed. 

Q. That you had taken the examination for the District 
of Columbia Bar? A. Yes. 

Q. And then he told you that he could not ajlmit you? 
A. Yes, sir. 

By the Court: 

Q. What did you tell him about your North Carolina ex¬ 
perience? A. I told him I had been admitted to the North 
Carolina and I was a member of the Bar of the Court of 
Appeals of the District of Columbia. 

Q. Did you tell him how long you had practiced in North 
Carolina? A. No. 

Q. Or how long you had been in North Carolina? A. No, 
sir. 

Q. How long had you been in North Carolina? A. I did 
not live there. 

Q. How long have you practiced there? A. I die. not prac¬ 
tice there. 
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76 The statement in paragraph ton of the bill as to 
what witness was told bv Earnest is correct. Witness 

never hied a motion in anv of the cases to be admitted. He 
had never discussed the matter with Mr. Cunningham. He 
had read the Rules of the Supreme Court before he hied 
these suits. There was some doubt in his mind as to 
whether he would be permitted to hie the suits; could not 
say how early he looked at these rules. The witness did 
not know anvthing about the new agreement which he al- 
leged in paragraph fourteen of the bill to have been made 
between Burdick, Dunn and Doughertv. He did not know 
whether Dunn and Dougherty continued to work for Bur¬ 
dick after October 31, 1930. Witness was not told bv Dunn 
or Doughertv. 

Q. You allege in your bill that they continued to work. 
Where did you get that information '! A. I do not remem¬ 
ber. 

Thereupon, the plaintiff announced the close of his case 
and the defendants, to maintain the issues on tlieir part 
joined, prodifced as a witness the defendant Irving E. Bur¬ 
dick, who being duly sworn testified in substance as fol¬ 
lows : 

He is a ia\yyer, residing in New York City Iiad been liv¬ 
ing there 59 years, since his birth; was admitted to the bar 
of Xew York State in 1904, and maintains a law office at 
295 Madison Avenue, Xew York City; that he was admitted 
to the bar of the Supreme Court of the District of Columbia 
on January 13. 1930. Prior to 1930 he represented a num¬ 
ber of persons having claims arising under the AVar ^Min- 
erals Relief Act. He had represented these claimants since 
the passage of the original Act of March 2, 1919. Cnder 
the Act suits ggainst the Secretary of the Interior had to be 
filed not later than February 13, 1930 in the Supreme 

77 Court of the District of Columbia. He had over a 
hundred of these cases and wanted a lawver in Wash- 

ington, who resided here and was admitted to practice in 
the Supreme Court and who had an office so he could be 
the attornev of record under the Rules. He did not intend 
to open an ofitce here or want to be a commuter down here. 
He wanted an attorney who had the ca])acity to take care 
of that; also \yho could spend the time preparing the cases 
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for trial and relieve the witness of the work. For doing 
that work he figured he would give the attorney one-half 
the fees to be relieved of the exigency of running do wn here. 

He had known defendant Dunn since perhaps 1927 or 
1928; that he had helped witness quite a bit in preparing 
data. When it became apparent that witness woiild have 
to come here or get a lawyer, he considered several lawyers, 
and finally Dunn introduced the plaintiff, and witnpss said 
if Dunn recommended plaintiff he would take Cochi’an pro¬ 
vided he met the requirements of witness. Cochran was 
recommended in writing bv Dunn. 

Thereupon, letter dated December 23, 1929, froih Dunn 
to Burdick w’as received in evidence and is as follows: 

‘‘I have your letter of December 21st this morning. 

‘‘Be: De Knight. I would not favor, bv anv meaiis, asso- 
elation with this attornev. I have reasons. 

“Mr. Campbell C. Cochran of the Munsey Building is the 
Attornev \vho is acting in the matters which I haiiidle in 
which there is no attorney representation. IMr. Cochran is 
familiar with War Minerals Belief matters. j 

“An association wdth Mr. Campbell C. (Fochran 
78 \vould automatically introduce you to Howe ij. Coch¬ 
ran, one of the leading tax counsel in Washington 
and a man w’ho has made magnificent income in the jiast six 
or eight vears. 

“The Cochran Boys are both old friends of mihe and 
Ho\ve has been of great help to me in the past trying months, 
that is financially. 

“The other matters referred to in vour letter I shall re- 

1 

ply to later in the day. 

“Mv cordial good wishes.’’ 

Thereupon, there w’as received in evidence the list two 
paragraphs of i)age 2 of letter dated January 4, 1929 (the 
correct date of which was January 4, 19.9^) from E^unn to 
Burdick, as follows: | 

“I have talked to Mr. Campbell C. Cochran this morning. 
He is busv on certain Badio matters and in fact Is just 
about able to give me the time necessary on the majiters I 
have in my own right, but because of his association with 
me is prepared to act as attorney of record for yeju and 
review any factual matters and so forth that I may dfaw in 
connection with the New York claims for a considdration 
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of $25.00 per suit with tlie understandiug* that if any of the 
matters develop to a substantial extent here before the 
Court or before the Department thereafter that he shall be 
provided, in a ])roper amount for his services if he does the 
work and in this connection is agreeable that you and I 
should name it. 

79 ‘‘AVith Mr. Campbell’s assistence I have com¬ 
pleted certain multigraphed pages of an ordinary 

petition. We have drawn this to lit practically all typical 
cases to the point that we outline of the claim proi)er and 
the disallowances thereunder on questions of law. Wc 
have drawn four general errors, which cover a legal size 
sheet. This lalso has been multigraphed, likewise we pro¬ 
pose to multigraph two additional sheets, one for the 
prayer, and signature of the attorney on the second half 
of this sheet shall appear also the affidavit of the Attorney 
in the case. Additional thereto will be another multi¬ 
graphed sheet for the jurat, which the proper person shall 
sign or which I shall sign as agent or somethin<>* to that 
effect.” 

Witness came to Washington on the afternoon train, on 
Januarv 11, and went immediatelv to the office of Dunn in 
the Maryland Building, where Dunn and Cochran were en¬ 
gaged in the preparation of papers in Dunn’s cases. They 
had a conversation with reference to witness engaging 
Cochran to assist in vdtness’ cases. Tliat was about half¬ 
past eight or nine o’clock in the evening of Saturday. That 
is the first time witness met Cochran as far as he knows. 
Other than stenographers, no one was present at that con¬ 
ference, except the witness, Dunn and Cochran. Dunn rec¬ 
ommended that witness engage Cochran to represent him 
down here in handling these cases. 

Witness stated that he had to have a man who was ad¬ 
mitted to practice in the Supreme Court of the District 
of Columbia and one who could give sufficient time to the 
preparation of these cases and to handle the cases in such 
way as would make it unnecessary for witness to come 
here; that Witness could turn everything over to 

80 Cochran, and Dunn do the accounting w’ork and get 
everything in shape as far as he could under the 

supervision of Cochran; the local attorney. As far as the 
settlement of any of these claims w’as concenied witness 
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reserved the right of supervision. Dunn w’as not a mem¬ 
ber of the bar but was acting for witness as an accountant. 

Witness told Cochran that he had to have a ijian here 
who was admitted to practice in the Supreme Coulrt of the 
District of Columbia; that witness was not admitted but 
ex})ected to be; that he had applied for membership and 
might be a member any minute; as a matter of tact wit¬ 
ness was admitted on the 13th of January. He anticipated 
being admitted but did not intend to have an office In Wash- 
ington or to practice here. He did not have an office in 
Washington. He arranged bv the agreement of Januarv 
13th to have an address in AVashington in Cochian’s of¬ 
fice, so that Cochran could get witness’s mail wher it came 
in and open it and take care of it. 

AVhen asked whether during the conference in tile Marv- 
land Building anvthing was said bv Cochran abour. his be- 
ing a member of the bar of the Supreme Court of the Dis¬ 
trict of Columbia, ^vitness replied that he required a man 
who was admitted to practice, calling Cochran’s Attention 
specifically to Rule 14, with which he said he was familiar. 
AVitness quoted the rule and asked Cochran if he were 
ready to take hold of this business and do it for |witness. 
Cochran replied, ‘H fit your bill; I am your mail. I fit 
your requirements,” and witness said ‘‘we have |to enter 
into some arrangement whereby Cochran would knbw what 
to do and witness would know that Cochran knew Iwhat to 
do and how Cochran was going about it.”| 

81 The matter was discussed and witness a^ij^Teed to 

give Dunn and Cochran fifty per cent of hi^ fees if 
they would take hold of the work and do it right, ‘<\nd they 
agreed. I 

AATtness went back to his hotel, drafted the agi'eement 
on hotel paper—on Sunday—and on Alonday, the j 13th, it 
was signed in Dunn’s office and not in the Munsey Build¬ 
ing. The meeting on the 11th was in the Marylaifd Bldg. 

AA'hen asked whether Cochran stated to witness I that he 
was a member of the bar of the Court of Appeals but not 
of the Supreme Court of the District of Columbia, the wit¬ 
ness answered, “No. Air. Dunn volunteered two remarks, 
that he was admitted to practice in the Court of .^Lppeals, 
which I understood was in addition to what I had asked 
him in what inquiries I had made myself. He did not tell 
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me that he was admitted to practice in the Court of Ap¬ 
peals but Mr. Dunn did.” 

Cochran did not say whether or not he was admitted to 
practice in the Supreme Court of the District of Columbia. 
The question of terms and fees were discussed and settled 
at that conference. 

The final preparation of the written agreement t:ook 
place at a further conference in Dunn’s office on ^fonday 
morning the 13th. Cochran and Dunn were present and 
signed the agreement. Except for stenographers, only 
the three were present on that occasion. Cochran did not 
say anything with respect to his not being a member of the 
bar of the Supreme Court. Xo further discussion of that 
matter was had. 

The witness did not go to Cochran’s office on January 
11th but did go there on January 14th. He went over there 
to see what kind of a place they had. X'either Cochran nor 
his brother was there. 

82 He noticed on the door of the office thev had the 
names pf Howe P. Cochran and Campbell C. Coch¬ 
ran, Attorneys-at-Law. 

Witness next came to Washington on the 10th or llth. 

In the conference on January llth, 1930, Cochran did not 
tell witness that he was not a member of the bar of the Su¬ 
preme Court of the District. 

In response to a question of the Court as to what Cochran 
did say, the witness replied that he asked Cochran whether 
he was qualified to act as attorney for witness and be at¬ 
torney of record and Cochran replied that he was; that he 
fitted witness’ requirements. Witness told him specifically 
that Rule 14 required that a non-resident lawyer with no 
office in Washington must have a local attornev who was 
admitted to practice in the Supreme Court of the District, 
and witness said to Cochran, ‘‘if you are prepared to take 
this work and work night and day on it, if necessary, to get 
out these petitions, and to devote all the time to it that is 
necessary to carry on this work, so that I will not have to 
come down here, that I can avoid commuting down here on 
motions, and so forth; in fact take entire charge of this 
w’ork, I am willing to give up half of my fees,” and Coch¬ 
ran said: “I fit your requirements and will do the work 
and will be glad to take it.” Witness showed Cochran 
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the rough draft of the agreement between himself, Cochran 
and Dunn. 

At the conferences on January 11th and 13th, Burdick 
did not know and I had never heard of defendant Dough- 
ertv. 

Witness was then asked: 

‘‘Q. If you had known, Mr. Burdick, that Mr. (yochran, 
at the time vou entered into the contract which is in evi- 
deuce here, was not a member of the Bar of this Court, 
would you have employed him?,” 

to which question plaintiff objected on the ground: 

83 ‘Mt calls for what Mr. Burdick might have d(jme if he 
had known something he did not know. I think it is 

clearly not a question that calls for an answer as to an exist¬ 
ing fact.” The Court: I think that is one way of showing 
that he relied on it at the time. 

The Court overruled the objection, to which action of the 
Court plaintiff excepted and said exception was t^ien and 
there noted on the minutes of the Court. 

Witness thereupon answered, certainly would not.” 

Witness was thereupon asked whether or not h(^ would 
have employed Cochran if he had known he was not a mem¬ 
ber of the bar of the Supreme Court of the District of Co¬ 
lumbia, and he replied, ‘‘I certainly would not.” I 

Thereupon, the following occurred: 1 

‘‘By the Court: j 

“Q. What reliance did you place upon these statements 
bv him that he was a member of the Bar of this Court? 
A. I placed complete reliance upon his representation that 
he was admitted to practice in this Court. 

“Q. What part did that have that caused you to act as 
vou did? A. It was the controlling feature. I had to have 
a man who was admitted to practice in the Supreme Court 
of the District of Columbia, to be the attorney of record, and 
that was the prime purpose, next to the importance of do¬ 
ing the work that w^as to be done, which I wanted t(^ be re¬ 
lieved of by him, and which it turned out ultimately that he 
had not the capacity to do. 

“Mr. Sherier: Well, I have made an objection anji I will 
take an exception. 

84 “The Court: I will sustain the objection to the 
other question, but I will strike that question and an¬ 


swer. 
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‘‘Mr. Frailey: For that yon will allow me an exception? 
It may not be worth anything, but I will take it. 

“The Court: I mav be wrons: in both.” 

Between January 14th and February 10th, 1930, petitions 
were sent to the witness in New York and he verified them 
and sent them back. He came to Washington on the 10th, 
and remained through the 11th of February. 

While here,he saw both Cochran and Dunn and verified 
all the petitions which had been prepared. His purpose in 
coming here was to verify the petitions in the event there 
were anv unfilled, so that thev would not be lost in the mail, 
and would be missed on the final dav—the 12th. He came 
down to verify two or three of them right here in Wash¬ 
ington. Thev were verified outside of Dunn’s office. The 
preparation of the petitions was done in Dunn’s office. 
Dunn, Cochran and witness were present. Witness never 
saw Doughertv. While here on Februarv 10th and 11th, 
neither Dunn nor Cochran said anything about Cochran not 
being a member of the bar of the Supreme Court of the. 
District. Cochran did not mention anv difficulties he had 
had in filing the petitions and witness did not go to the 
Clerk’s Office, nor did Cochran mention the name of Dough¬ 
erty. Witness had never heard of Dougherty at that time. 
At the time he verified the petitions, there were no names 
of any attorneys on them. The petitions wore sent to wit¬ 
ness for verification and returned to Cochran to be finished 
up and filed. That was true of the petitions verified here 
by the witness. They were the last ones prepared. 

85 During January, 1930, the witness was not a mem¬ 
ber of the bar of the Court of Appeals of this Dis¬ 
trict, and has never been admitted to that Court. 

Thereupon, the following occurred: 

86 I call on you to produce the letter from !Mr. Bur¬ 
dick to Mr. Cochran on January 24, 1930. I refer, 

gentlemen, to this testimony of Mr. Cochran, as follows, in 
his cross-examination bv Mr. Nesbit: 

“Q. Did Mr. Burdick ever state to you or intimate to you 
that he understood or believed that you were a member of 
the Bar of the Supreme Court of the District of Columbia?” 

And the answer is “No, sir.” 

The Court: Have you a carbon copy of it ? 

Mr. Frailev: I have a carbon. 


at he was 
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The Court: Perhaps they will agree that the carbon is 
correct. 

Mr. Sherier: We have no such letter, as far as we know, 
and I would like to look at the notice to produce that Col. 
Frailey says he served on us. Did you ask us to jDroduce it? 

Mr. Frailev: A sort of general notice, the same kind as 
was served on us. I asked for all correspondencje. I think 
it was understood that we would produce anything called 
for. 

Mr. Sherier: We will be glad to produce anything we 
can. We have no such letter. 

Mr. Frailey: I now offer a carbon copy, then. 

Mr. Sherier: May we look at it ? 

Mr. Frailey: There is a pencil notation there, which I 
wish to bring out. (Handing document to Mr. Sherier) 

‘^Mr. Frailev: Your Honor will remember th 
admitted to the Bar on the 13th of Januarv. ! 

I 

‘Hf your Honor, please, I think, in fairness tb the other 
side and Your Honor, I should make this statement: I 
think it will appear that from the files in tliese cases, where 
Mr. Dunn and Cochran worked together, and some of the 
letters addressed to Mr. Cochran were in these ^les which 
Mr. Cochran left with Mr. Dunn and which Mr. Dunn had, 
and I want to say to you, gentlemen, that the original of 
that letter is in the files of Mr. Cochran, when they were 
working together, that Mr. Dunn now has. 

“Mr. Sherier: Mr. Dunn has the original? 

“Mr. Frailey: Mr. Dunn has the original of 
I sav that because it will all come out— 

“The Court: You have the original? 

“Mr. Frailey: That will all come out in the testimony of 
Mr. Dunn. I do not want to be in a position of b^ing unfair 
about it.” 

Thereupon, there was received in evidence Ibtter dated 
January 24, 1930 from Burdick to Cochran, as fallows: 

“I am just in receipt of a letter from Will l|unn dated 
January 23rd, advising me as follows: ^Within a few days 
we shall be able to send you petitions for signature.’ In 
view of the fact that both you and I are members of thei 
Bar of the District of Columbia [‘Supreme Court’ 
87 here inserted in ink] and under our agreement are 
limited partners for the purpose of prosecpting these 


this letter. 
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claims and each is acting as counsel for the other, I hereby 
authorize you to sign iny name to the petitions which are 
tiled in mv name thereby making it unnecessary to risk the 
loss of these petitions in the mail. The verifications 
could be madg by either you or Mr. Dunn. If you need addi¬ 
tional co])ies of my blue backs please let me know and I 
will mail them to vou.’* 

Witness’ attention was called to the interlineation in the 
fifth line of the above-cpioted letter of the woi'ds, ^‘Supreme 
Court”, in ink, and was asked whether those words were 
interlined at the time the letter was written and answered 
in the affirmative. 

In response to question as to whether any response to that 
letter had been received, counsel for Burdick answered: 

“Xo. We will show vou that in a moment.” Have vou 

* V 

any objection? 

Mr. Sherier: No objection. 

The attention of witness being called to the fact that the 
letter last offered was addressed to the plaintiff’ at his office 
in the Munsev Building, he was asked if he could recall 
whether the envelope was addressed in the same manner, 
and replied that he had nothing to do with the mailing of the 
letter; that his Secretary addressed the envelopes and sends 
the mail wherever witness dictated it to go. It was the cus¬ 
tom in his office to have letters mailed in envelopes ad¬ 
dressed to the address contained in the letter. He never 
received any response to tlmt letter. 

After his visit to Washington on February 10th and 11th, 
he returned to New York and did not come back to 
88 Washington until October 1930. He did not dis¬ 
cover that Dougherty had entered his appearance in 
these cases until October. He discovered about the 20th of 
October that Cochran was not a member of the bar of this 
District. Then witness had an intimation from Mr. Dunn 
that plaintiff was not admitted to practice in the Supreme 
Court of the District. He came right down to Washington 
and saw the Clerk downstairs in the Clerk’s Office of the 
Supreme Court of the District. He asked the Clerk if plain¬ 
tiff was admitted to practice and was told that he was not. 
He asked the plerk if the latter knew that plaintiff repre¬ 
sented him in a number of these cases and what the effect 
would be—whether or not the petitions would be dismissed. 
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The Clerk said he did not know. He made furtlier investi¬ 
gation and discharged the plaintiff. 

He did not know which Clerk he talked to. It was some¬ 
body back of the counter. 

After the witness discovered that jilaintiff was jnot a mem¬ 
ber of the bar of the Sujireme Court he wrote tl|ie letter of 
October 31 in evidence and sent it to Cochran and Dunn. 

Witness never at any time consented to the employment 
of Dougherty and never knew of his employment until Oc¬ 
tober, 1930. lie never heard of him until that time. Wit¬ 
ness was much annoyed to find any one on his pajpers with¬ 
out his consent: he was not accustomed to have hjs business 
farmed around. He notified Mr. Dunn to have Dougherty 
get his name off the papers. 

Thereupon, letter dated December 27, 1930 frolm Dough¬ 
erty to Burdick was received in evidence, and is ajs follows: 

‘‘I have your letter of December 22 acknowl(|dging re¬ 
ceipt of the list of eases in which I have instructed our clerk 
to enter your appearance. j 

89 notice that vou state in vour letter, I assume 

that this is a complete list and that you djo not ap¬ 
pear in any of my cases.’ As to the completeness pf the list 
Mr. Dunn has informed me that he will check thfcim again 
to insure against any possible error. In further Answer to 
your letter my name does still appear on your petjtions but 
I wish to make it clear that my signing them we^s a pure 
accident and I have no interest in them as attorney j or other¬ 
wise. I have not yet procured that Judge’s signature to my 
resignation in these cases, but if you desire it I will be glad 
to make any further formal withdrawal as you thmk neces¬ 
sary. Mr. Dunn informs me that you will be in Washing¬ 
ton soon after the Xew Year and I will look forward to see¬ 
ing vou at that time. ’ ’ 

Within a few days after receiving the lettei- of October 
31, 1930, witness received a letter from Dunn ajccepting 
cancellation. j 

The first reply he had from Cochran was ‘‘abojut four¬ 
teen months later. The first reply was in fourteenj months 
and which I accepted and considered and acquiesced in.” 

The brief as awicus curiae filed by Mr. (.'"ochran in the 
C’ourt of A])peals was prepared by the witness and several 
other attorneys and witness requested Mr. Cochran lo assist 
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und he had decliiiod to do so. Cochran had nothing what¬ 
ever to do with the preparation of the brief. He was hardly 
able to file it, according to Daugherty. 

Thereupon, the following occurred: 

‘‘Bv the Court: 

“Q AMiat request did you make of him to assist you 
in it? A I sent word to him that I wanted him to 

90 assist in the preparation of this brief. 

‘‘Q How did you send it? A Through Mr. Dunn, 
and Mr. Dunn told me that he asked him to assist, but he 
refused. 

“Q When did Mr. Dunn tell you this? A He didn’t tell 
me that at the time. I didn’t know he refused until long 
afterwards, probably in the fall. 

“Q You mean that you did not get any help from him? 
A I got no help from him at all.” 

Witness furnished every dollar required by the contract 
and sent over $700 to Cochran and Dunn paying the $11 
filing fee in each case and $5.00 for the typing of each case. 
Cochran never spent one cent in witness ’ case. He had the 
checks showing this disbursement, but his counsel sakl he 
did not think it necessary to offer them unless plaintiff 
asked for them. 

91 Witness testified, on Cross Examination, that he 
had written to Mr. Earnest that he wanted to be ad¬ 
mitted to the Supreme Court of the District and had sent to 
him a lot of letters of recommendation. He had signed an 
application for membership to the bar of the Supreme Court 
before his yisit to Washington on the 13th. He was not 
notified and did not know that he would be admitted on Jan¬ 
uary 13th. He got his certificate several weeks later. At 
the time the contract was signed he did not know that he had 
been admitted or was being admitted that day, but he antici¬ 
pated being admitted. 

He does not recall what time he went to the Clerk’s Of¬ 
fice on Januarv 13th and took the oath. He went over to 

* 

Dunn’s office in the morning and signed the contract there. 
He signed the contract on Januarv 13th and must have taken 
the oath later in the day. He does not remember the de¬ 
tails—^lias forgotten. 
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His attention was called to the ])rovis^on of the 

92 contract to the effect that some of the petitions were 
to be filed in his name as attorney, and hi said: 

Ves, No)ic of them were as tliev should have been. 

What is that ? A None of them Avere as tliey should 
have been.” 

When asked whether he entered into the contrjict before 
he was qualified to appear as an attorne}^ in thej Supreme 
Court of the District, he answered, entered into the con¬ 
tract on Monday mornini>:, January 13th.” At that time he 
did not know whether he would be admitted or noj:, but had 
everv reason to believe that he would soon be ladmitted, 
with letters from the best judges in New York. 

When asked why he inserted in the contract the provi¬ 
sion that some of the petitions were to be signed in the name 
of Cochran and others in the name of witness, giving his 
address as Mr. Cochran \s office in the Munsey Building, he 
said he he inserted that provision as to the address 

93 so that any correspondence that came with relation 
to the cases would come to Mr. Cochran, who could 

open it and expedite matters. 

When asked if the insertion of that provision had any¬ 
thing to do wnth the provisions of Rule 14, he stated that 
he w’as not planning to open an office here—he did not want 
an office here, he never was there but once. 

When asked if on all the petitions signed in his nam.e he 
gave his address as the Munsey Building he replied ‘‘none 
of them were filed in my name—not one.” All the petitions 
mentioned in the bill w’ere verified bv him but hewvas not 
registered as attornev of record in anv of the cases. 

Thereupon, the following occurred: 

“Q Does not the petition in each case recite that you are 
the attorney, and that you filed the petition as attorney for 
the claimant? A I did not sign any of them in|the left 
hand corner as attorney. 

“Q Is that controlling wdiere you signed it? A Every 
signature of mine is a verification, if you wall look them 
over, please.” 

After colloquy between the Court and counsel, the fol¬ 
lowing occurred: ! 

“The Court: Those that I examined are signed by Mr. 
Burdick as attorney for the petitioner. There is the sig- 


72 


CAMPBELL C. COCHKAN, JR., VS. 


nature to it and then there is the affidavit made to it as an 
attorney. The one I happened to be looking; at, Mr. Frailey, 
is File 50911, and then under that it has A. Hamilton Dough¬ 
erty, and it is stamped below that.” 

Witness’ attention was called to the petition in 

94 Equity Cause No. 50,914, which was signed by him as 
attorney for petitioner, Munsey Building, Washing¬ 
ton, D. C., and was asked in what capacity he understood he 
filed that petition, and replied: “Not as attorney of record 
but as general attorney”—as attorney for the petitioner in 
a broad sense. 

Compliance with Rule 14 required that the signature of 
the attorney be in the left-hand corner as witness under¬ 
stood. There must be an attornev of record under the Rule, 
resident in this City and admitted to practice in the Su¬ 
preme Court. 

MTien asked if he understood Cochran was a member of 
the bar, qualified to appear generally, why witness had to 
be admitted, and replied that at the time he applied for 
admission to, the bar he had not met Cochran. He intended 
to have here a local attornev in accordance with the Rules, 
and did intend to have a man who could do the work but 
was disappointed in both respects. 

His attention was then called to the verification of the 
petition in Cause No. 50,914, as follows: 

“Irving E. Burdick being first dulv sworn savs that he 

C? Ct/ V V 

is attorney in the case in action. ’ ’ 

He was asked what he meant by that, and replied: 

“The general attorney, representing the claimant.” 

It was necessary for him to show that to verify the claim. 
He was familiar with the facts. Had handled that claim 
for a good many years. It might have been handled by 
him as agent for the claimant. He did not recall filing any 
pleadings in these cases after October 31, 1930 on which he 
gave his address as the Munsey Building. It is possible it 
might have been done bv accident. Manv motions 

95 were made. 

Test cases handed down involved only two points. 
There were sixteen different test cases. The decision of 
the Supreme Court in the Vindicator case settled only two 
of the cases. It was necessary to go on with other test 
cases and a tremendous amount of work was done. 
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During the summer Mr. Cochran continued lunder the 
contract he never did a tap of work on these other fourteen 
test cases. 

Witness appeared before Justice Adkins in ttie summer 
of 1932 in opposition to an application of the Solicitor for 
the Interior Department to consolidate three or four hun¬ 
dred of these cases, and the Court suggested that sixteen 
different cases be tried to determine questions of salvage, 
taxes, legal fees, pre-stipulated expenses, cost of property, 
purchase of property, leases, royalties, etc. Three of the 
cases were assigned to the witness and he had to try them. 
He engaged the services of an attorney in Washington who 
assisted him. He had the expense of going back and forth 
to New York. Mr. Cochran was absolutely useless; he 
could do nothing. The idea of waiting until these test cases 
were determined was purely fiction. There was something 
else to do in winning a case against the United States be¬ 
sides waiting; you have to get your proof ready, make mo¬ 
tions, and take it up with the Solicitor. I 

His attention was called to case No. 50,985, and he stated 
that the signature thereto was his, and attention of witness 
was called to his address given as ‘‘Munsey Building’^ and 
he said that ‘ ‘ apparently that is a mistake ’ ’; that the paper 
was sent to him by Dunn in 1931. He signed up a dozen of 
them all at once; he did not notice the address given 
96 as Munsey Building. His attention was then called 
to Case No. 50,896 and Case No. 50,898, and said the 
same mistake was made. In Case No. 50,898, Munsey Build¬ 
ing was given as witness’ address in 1931. Tpat was a 
vear later—after the cancellation of the contract.! The doc- 
ument was dated April 14, 1931. In all the case's Cochran 
filed for witness, Cochran did not file his appearance as 
counsel, but in a number of them as attorney of record. 

The Witness: I would like to answer that qu(|stion, if I 
may. The judge asked me whether Mr. Dougheifty’s name 
was on any of the petitions when I verified them, and I say 
unqualifiedly that it was not. Those papers wqre sent to 
me directly from Mr. Dunn’s office, right from! the type¬ 
writers. I hastily signed them, shot them back for the at¬ 
tention of Mr. Cochran.— 

Prior to January 1930 Dunn had been an ac< 
the witness for some time, and was familiar as 


ountant for 
an account- 
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ant with the work. He had been employed in the Interior 
Department ^and had done work there as chief accountant, 
witness thought they called him. 

In December, 1929, Dunn recommended to witness the 
emplojunent, of Cochran. He thinks he wrote a letter to 
Dunn as to Cochran’s qualifications. Nothing further in 
connection therewith was said or done except the conversa¬ 
tion on January 11th. In none of the correspondence pass¬ 
ing between witness and Dunn was the question of Coch¬ 
ran’s admission to the bar of the Supreme Court discussed 
or touched upon until much later—after witness discovered 
Cochran was not admitted. There was no discussion as to 
his admission prior to his employment. When asked if he 
knew whv Mr. Dunn, in the conference of January 11th, 
happened to state that Cochran was a member of the bar 
of the Court of Appeals, he answered: don’t know the 

operation of his mind.” He was not discussing with 
97 Dunn at that time the question of whether Cochran 
was admitted to the Court of Ai)peals. Witness 
was not so much interested in whether Cochran was admit¬ 
ted to the Court of Appeals. At that time he was not sure 
that there would be any appeals. He was hoping that some 
rulings of the Supreme Court would be made and accepted 
by the Department and the claims paid. He was advised 
by Dunn at that time that Cochran was admitted to the 
Court of Appeals and nothing further was said on that 
point. 

The attention of witness was called to his letter of Janu¬ 
ary 2, 1930 to Mr. Dunn in which he said that he expected 
to be admitted to practice in the Supreme Court of the 
District of Columbia on motion on the 13th of Januarv, and 
expected to file petitions in these cases in his own name 
but that it would be necessary for him to give a Washington 
address on his^ papers, and was asked what he meant by 
that, and replied: ‘H meant just what it said.” 

He knew befpre January 13th that he would be admitted 
on that date, and at the time he wrote the letter he intended 
to file the petitions in his own name as attorney. He did 
not file them in his own name but filed them in the name of 
iMr. Campbell Cochran, who was his lawyer. It was not 
necessary for him to have a Washington address, but he 
wanted to have a Washington address for convenience. At 
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the time he wrote the letter of January 2nd, he ijinderstood 
that it was necessary for him to have a Washingtpn address 
on his papers, but he studied the rules a little :|nore care¬ 
fully before he signed the contract. The contradt provides 
for a Washington address, which was gi'^’en on pa- 

98 pers filed by the witness. He expected (yochran to 
act as attornev of record under Rule 14, to which he 

called his attention. At the time the petitions weije sent wit¬ 
ness for verification there was a line in the left-hand corner 
for Cochran’s signature and under that the word ‘‘Coun¬ 
sel” in some of the petitions, and some of them also had the 
words “Attornev of Record” under the line on which 
Cochran’s signature was to appear. Witness found two or 
three having the words, “Attornev of Record” lunder the 
line but he thinks there were probably fifteen or twenty. 
When asked why, if he understood Cochran was p member 
of the bar of the Supreme Court, he discussed with him the 
provisions of Rule 14, he replied that he wanted to be sure 
that he qualified under that rule. He had no doubt about 
his qualifications except that he stated the reason for em¬ 
ploying him was twofold—one was to get some help and 
put these cases in the hands of a competent lawyer who 
could press the claims through to a conclusion, which he did 
not get, and the other was to comply wfith the rule that a 
non-resident lawyer, who had no office here, and was not 
practising here, should have a local attorney of record in 
the Court. When asked if he did not examine thc: rule and 
make his arrangements so that he would be qualified to file 
the suits, by having a residence here and being admitted to 
the bar, he replied: “I did not excuse myself ^rom that 
rule.” He obtained a Rules book in October. i 

On January 11th, when Dunn stated that Cocnran was 
a member of the bar of the Court of Appeals, the witness did 
not ask whether he w’as also a member of the bdr of the 
Supreme Court. He had already asked j Cochran 

99 about meeting his requirements and Coehrcln stated, 
“I fit your requirements; I will fill the bill[ I want 

to do the \vork and I will be very glad to do it.” j Cochran 
at no time told the witness in those words that fie wras a 
member of the bar of the Supreme Court, but hit answer 
in replying to witness requirements was in the affirmative 
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and there was no other implication. Cochran said he fitted 
witness’ requirements and filled witness’ bill. 

Thereupon, the following occurred: 

‘ ‘ Q. And he at no time told you that he was a member of 
the bar of this Court ? ‘‘A. No, but I do not know what men¬ 
tal reservations he had, only he said he fitted my require¬ 
ments.” 

WTien asked how the letter of January 24, 1930, in which 
the witness interlined, in ink, the words ‘SSupremc Court” 
got into the possession of Mr. Dunn, ho replied that he did 
not know, and did not know how long it was in ^fr. Dunn’s 
possession. The letter was addressed to Cochran at the 
Munsev Building and the interlineation was made bv wit- 
ness at the time the letter was written. It was mailed just 
that way. The letter looked a little inaccurate and he in¬ 
serted the words ‘^Supreme Court”. He wanted to make 
it perfectly clear that it was the Suj)reme Court of the Dis¬ 
trict. At the time he wrote that letter he had no sugges¬ 
tion or intimation from anybody that Cochran was not a 
member of the bar of the Supreme Court of the District. 
The words interlined were added in the interest of accu¬ 
racy, witness, was not a member of the bar of the Court of 
Appeals. H(^ had in mind that Cochran being a member of 
the bar of the Supreme Court of the District of Columbia, 
he could rely on Cochran for proi)er fidelity in work and 
that he could authorize Cochran to sign witness’ 
100 name or witness could sign Cochran’s name under 
the conditions that e.xisted. He meant it gave Coch¬ 
ran a certain standing. 

In October Dunn informed witness that Cochran was not 
a member of, the bar of the Supreme Court. That letter 
was dated October 23, 1930. Following the receipt of that 
letter witness came to Washington. He did not examine 
the records but talked to the Clerk. After that he talked 
to Dunn but not to Cochran. Cochran had disappeared 
several months before and could not be found. He was 
running a garage somewhere, as witness understood. Wit¬ 
ness did not make much of an effort to locate Cochran; did 
not go to his office nor did he get in touch with Cochran’s 
brother or anybody who would likely be able to tell him 
where Cochran was. Witness went back to New York. 
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The letter referred to was thereupon receive4 in evi¬ 
dence, and is as follows: I 

^‘Please refer my letters the 22nd July last, in which I 
advised of eleven Answers forw’arded for copying, and your 
files. 

“On checking up the petitions and answers thjs morn¬ 
ing, preparatory to getting ready for the conference as to 
amending, stipulating, etc., I find that I have not received 
the original answers from you in the following matters, (as 
advised July 22 letters) 

“Dale & Dale., Welsh et ah, Ga. Coal & Iron Co., Graves, 
Admtx., Daisy Chrome., Harris, Receiver., Black Hawk., 
L. C. Morgan et ah. Union Mn. Co., Craig, Creighton, 
Olympic Smelters. 

“I do not think it probably that you have return(‘d these, 
as I keep all petitions and answers specially filed—and all 
are in order excepting the eleven abovemdntioned. 
101 “Campbell Cochran was in to see me the other 
day; he had heard from you, and desired po know 
the latest news. It is possible that we may have ijo revise 
our arrangements with this party. When he agrded with 
me to represent you, and while he was still doingl certain 
work for me on his brother’s account I was led to believe 
that he was a member of the bar of the Sup. Ct. of the Dis¬ 
trict. He was, and is not. He is a member of th(j bar of 
No. Carolina, and a member of the bar of the Ct. of Ap¬ 
peals of the District (this follows because of thc! N. C. 
admittance) . . . His work has been amatuerish. All he 
knows of WMR has been at my teaching—and it has been 
more of a handicap to me to have him about than a help. 
However, of this we had better not discuss further until I 
see you. 

“The men at the Department are preparing to ‘pay’. 
John is talking of his organization, etc., and Gra-ves says 
that he is prepared to speed matters after the decisions in 
the leading cases are down. I 

“Trusting that Mary continues to mend steadily and 
that you are also in good health. We are all OK.-’ 

He" understood from the statement in the letter, “The 
men at the department are preparing to ‘pay’,” l|hat the 
men in the Department who had charge of War Minerals 
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cases were preparing to go to work on these cases and work 
them out; ultimately pay them. They have not paid them 
yet. They are going to work on them. That is w’hat it 
meant. Only a few have been paid. 

His attention was directed to the letter of October 23 
and he was asked what were the leading cases referred to, 
and replied: “At the suggestion of Judge Adkins at an 
argument in which witness participated, in opposition to a 
motion to combine three or four hundred cases, in 1932, we 
assigned; sixteen leading cases to go up as test cases.” The 
first two that went up settled the question of the payment 
of the purchase price of the property and the other 
102 pajTnent of interest. Pending those two cases, 
others went up and other decisions have been ob¬ 
tained in a number of cases from the Supreme Court which 
decisions have been accepted by the Department. He ex¬ 
pected the decisions in the Vindicator and the Chestatee 
cases to come down. These decisions were favorable to the 
claimants on those two points and unfavorable on others. 

Cochran was wrong in the statement in his letter that it 
was generally believed that when the Vindicator and 
Chestatee cases were decided the Government would settle 
all these cases. 

After the receipt of Dunn’s letter of October 23 he came 
to Washington and found Cochran was not admitted. 
There was dissatisfaction on his part as to Cochran’s work, 
but he did not communicate his dissatisfaction to Cochran. 
He told Dunn that he could not understand Cochran’s in¬ 
action. He understood that Cochran only prepared four or 
five out of the forty-seven petitions. Most of them were on 
mimeographed forms. The form was made out on mimeo¬ 
graph stock so that it would fit any number of these claims. 
Eveiw petition may have been typewritten, but the basic 
form of eachi paragraph was all \vorked out beforehand. 

Thereupon, the following occurred: 

“The Court: Have you any of the petitions on mimeo¬ 
graph sheets? 

‘ ‘ The Witness: Certainly. 

“The Court: I do not think any of the petitions are. 

“Mr. Sherier: Lots of the blanks have writing in them. 

“The Court: They have crossed out what they were go- 
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ing to do, in a general way, but I have not found any of 
these petitions that were mimeographed.” 

103 Mr. Sherier: There were mimeograph shepts. The 
entire petition, of course, was not mimeographed. 

* # * # * j ♦ 

“The Court: Some of those that you have shown me, 915, 
916 and 917 and 83—I think those four you will nnd were 
mimeograph sheets.” 

Dunn accepted the cancellation of the contract of Janu¬ 
ary 13, 1930 within a few days after the receipt of witness 
letter of October 31. Witness thereafter entered into a 
new contract with Dunn but not right aw’ay. He jmade an 
arrangement to engage Dunn’s services in M^y 1932. 
Prior to January 13, 1930 he did not have a forinal con¬ 
tract with Dunn but he was employing Dunn as an ac¬ 
countant. The contract was not in writing. As hej recalled 
the contract provided that Dunn was to get comP|ensation 
which was agreeable to both parties for the worl^ he did. 
Witness figured it was around twenty-five per c^nt. He 
recalled discussing it with Dunn once afterwards. Dunn 
did not think it was quite enough, and all prior arrange¬ 
ments were cancelled. He thinks the compensation was to 
be arrived at by mutual agreement—services rendered; 
and he bases it, mentally, on about twenty-five per cent; 
didn’t think there was any definite understanding about it. 

Very few claims were collected during that perioji. They 
were busy getting some legislation through and |nothing 
was being done until the bill was passed knowr^ as the 
“Vinson Bill”, on February 13, 1929, which allowed a year 
within which to file these claims. Before that there had 
been little doing. His subsequent contract with Dunn was 
not in writing. By that agreement he was to give Dunn 
,$100.00 a month for services and expenses. Later witness 
found that was not sujfficient and Dunn complained 

104 and witness increased his compensation orally and 

gave him more expense money, for which he ren¬ 
dered stenographic help in large numbers, and clerkp. This 
was done over a period of five years, and during that period 
witness has had “to feed the horse.” | 

After the suits were filed, Dunn had to collect necessary 
data to file amendments. The petitions were prepared in 
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a liurry, and the exhibits were not attached and those had 
to be prepared. Cochran disappeared and gave no assis¬ 
tance at all, dnd Dunn got up those, and witness came down 
to help him but not during the summer. 

As soon as witness found Cochran was not admitted, he 
came down here, at great expense, for the last four years. 
When asked when Cochran disappeared, whether before or 
after the cancellation of the contract, witness said that 
Cochran did not show up at the office where the work was 
to be done during the summer, except once or twice. All 
the files were kept in Dunn’s office and the w^ork was done 
there. He complained to Dunn about Cochran’s inatten¬ 
tion and he got a letter from Cochran after he had asked 
him to attend the argument on appeal in the Chestatee case, 
in which Cochran wrote he was unable to attend the argu¬ 
ment. Witness did not know the name of the case Cochran 
mentioned in his letter. Cochran didn’t even know the 
name of the case. Witness is referring to the letter in 
which Cochrhn wrote that the ^‘Chesterfield” case instead 
of “Chestatee” case. The witness knew what Cochran 
meant, but witness also understood that Cochran “did not 
know what he was talking about. 

On January 14, 1930 witness went to Cochran’s office in 
the Munsey Building. As witness recalled it the 
105 names of Howe B. Cochran and Campbell C. Coch¬ 
ran, Jir., Attorneys-at-Law, appeared on the door. 

Sometime between January 13 and January 18, 1930, 
witness would say the 16th or 17th, Howe P. Cochran came 
to witness’ office in New York soliciting business relating 
to taxes. In I the course of the conversation he did not say 
to Howe P. Cochran that the plaintiff ought to be admitted 
to the bar of the Supreme Court of the District and engage 
in general practice. They did not discuss plaintiff’s quali¬ 
fications. He has not seen Howe P. Cochran since that 
date until he; was pointed out to the 'witness in Court. 

WTtness thinks there was another name on Cochran’s 
office door but he did not recall whose name it was. As he 
recalled it, the words “Attorneys-at-Law” appeared right 
under Cochran’s name—the two Cochrans. He knows it 
was right on the door but as to the arrangement that is diffi¬ 
cult to recall. The impression he got was that the words 
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were under their names. He concluded that th{e words re¬ 
ferred to them. Somebody put the witness’ li^me in the 
directory of the Munsey Building but not oi| Cochran’s 
oflSice door. Witness knew it was there. He jnever used 
Cochran’s office in the sense of going in there and taking 
a desk or doing anything there at all. 

After the cancellation of the contract on October 31, 
1930, he asked Dunn to have his, witness’, nanie taken off 
the directory but he did not recall how much lajter. It was 
some time later, and I found it had not been removed and 
witness wrote a letter to the Superintendent of the Building 
asking him to take it out. 1 

Q. Did you establish another office in Washington? A. 
No. 

After objection to the use of the word, ‘‘another” in the 
foregoing question, the question was thus put: 

Q. Did you establish any other address to which the 
witness replied: 

He had an address in care of Dunn but r ot an office 
106 in the sense of practicing law here. 

It was probably a year after October 31|, 1930 that 
he wrote the letter requesting that his name l^e dropped 
from the Munsey Building directory. It was at l^ast a year 
later. j 

Witness is a member of the Bar Association of the Dis¬ 
trict of Columbia, having been admitted to mem|bership in 
1934. He met Dougherty in the summer of 1932 |at Dunn’s 
office. Prior to that time he had not met him. Ife did not 
know until October 1930 that Dougherty was sighing some 
of the petitions and he told him after he met him that he 
did not want his name on witness’ papers and never to do 
any work for witness. He never authorized Doi^gherty to 
do any work for him. If witness wanted to engage a 
lawyer he did it himself. 

The relation between the parties to the contraci of Janu¬ 
ary 13, 1930 might be described as a special partnership, 
so far as the authority of Cochran to represent witness 
was concerned, as a lawyer, and for witness to 'represent 
him similarly, but that would not qualify Mr. Dunn as an 
attorney. He did not know of Dougherty’s eipployment 
and Dunn did not report it to him. I 
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The petitions had to be filed before February 13, 1930. 
Witness understood that Dunn and Cochran worked quite 
a good deal at night. Cochran had sixty claims from Dunn 
and forty-seven for witness to be drafted. They rejected 
about fifty-five of witness’ claims. All the petitions were 
filed on time. The witness saw to that. The rights of all 
witness’ clients were preserved by filing of the suits ex¬ 
cept in about fifty-five cases, which were wrongfully 
107 rejected, in large part. Cochran filed forty-seven 
cases and rejected a large number without consult¬ 
ing witness.! Witness was in Washington on February 10th 
but did not confer with Cochran as to the cases which 
Cochran wrongfully rejected. He made no complaint about 
Cochran’s having rejected these claims until after he had 
cancelled the contract, when witness went over the files 
and found they were good claims and had been rejected, 
Dunn was familiar with these claims as an accountant. He 
did not know before February 15 that fifty-five cases had 
not been filed. He knew that some had not been filed which 
should have been filed. He did not check to see why Cochran 
failed to file them. He left that to Cochran and did not 
discover that some had been rejected. He assumed that 
Cochran would file all these claims except some which pal¬ 
pably could not be filed. 

Before signing the contract he told Dunn that he wanted 
him to take these one hundred and two or three cases and 
file a petition in every claim where there was any justifi¬ 
cation for it, and he rejected claims which should have 
been filed. 

He could not have told Dunn or Cochran that claims 
below $500 should not be filed. Cochran just created that. 
These petitions would come to witness in bunches—as 
many as teinat a time—with a request to get them back as 
soon as he could. Witness would sign them and return 
them forthwith to Dunn’s office, addressed to Dunn and 
Cochran. Witness had over one hundred cases. 

Witness was asked: 

“Did you have any judgment as to which should be 
filed?” and answered: 

“Yes; I had judgment as to which ones.' I would take a 
file and decide which one ought or ought not to be in¬ 
cluded.” 
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He turned all the cases over to Dunjn and Coch- 

108 ran to handle and to file petitions in each case, but 
after examining a file Cochran concluded that it 

was not worth while, and finally witness found that Coch¬ 
ran was wrong in his judgment in a good many cases. 
When asked whether he discussed that withj Dunn and 
Cochran at all, he said he instructed Cochran ito file peti¬ 
tions in every case wherever the case justi^ed it, and 
Cochran would go over many and state ‘ ‘ That jwas filed in 
the office of the Secretary,” and witness found that his 
judgment was very bad, because claims that jhe did not 
file vrould have been cut off if the time had gonje by. 

The witness had been working on these cases Isince 1919. 
When asked if he knew from day to day whajt petitions 
were being filed, he said, ‘‘Just as soon as they were sent 
to me, I signed them and returned them.” 

Thereupon, the following occurred: 1 

“Q. And when you came down here on Febrjaary 10th, 
you had your list of cases; you knew’ what cases you had, 
and those that had not been filed, did you not? lA. It was 
too late to modify it then. We could not drawj petitions 
after the 10th. We had to get them in in time, lln fact, I 
did not discover the absence of some of these cl^ms until 
after the 13th. j 

“Q. Well, you knew^—A. Which was the dead Ipe. 

“Q. (Continuing)—on the 10th, that only a cer|:ain num¬ 
ber had been filed? A. I did not keep a list as they came 
to me. I just signed them and returned them quickly. 

109 “By the Court: ! 

“Q. T\Jien did you discover the absence] of some 
of them? A. After I discharged Cochran, I started to work 
on these things myself, and I found that good claims had 
been rejected by him.” 

Witness thought Dunn kept a list of the petitions that 
wrere filed. Witness did not see that list when in "^Washing¬ 
ton on February 10th; there was no list then, andl witness 
made no inquiry at that time as to what petitions l^ad been 
filed. He did not discuss at that time nor at any time be¬ 
fore cancelling the contract the question of cases that should 
have been filed and were not filed. That w^as not tpe basis 
of witness’ discharging Cochran. Had witness dislcovered 
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that Cochran iiad rejected claims improperly he would have 
used that as another basis for discharpng* him. It never 
occurred to witness that Cochran had used such bad judg¬ 
ment. He knew that Cochran had rejected some of the 
claims. He found out that fortv-seven claims were filed 
and investigated the others and found that some had been 
improperly rejected. He did not, prior to February 13, 
realize that half of his claims had not been filed. He real¬ 
ized some of them had not been filed because they were 
small. He had discussed, generally, with Dunn and Coch¬ 
ran the fact that the rejected claims did not appear to be 
good to Cochran. He relied u})on t'ochran’s judgment and 
thought he was a lawver. Witness had these cases for ten 
vears and knew generallv the facts about them. It was 
verv difficult to carrv a hundred eases in vour mind. He 
had a good deal more exj)erience in handling claims of this 
character than Cochran. His attention was called to his 
letter of October 31, 1930 in which he wrote Cochran that 
the petitions were not filed in his name, in all cases in which 
the $11.00 payment was sent to witness by, or advanced by 
witness for, the claimant, and that witness had sent 
110 such remittances to Cochraii in about 50 claims, al¬ 
though; witness was admitted to practice in the Su¬ 
preme Court, and witness said the i)etitions were not filed 
in his name in accordance with the contract and that that 
was one of the reasons he assigned for discharging Coch¬ 
ran. He had not kei)t his contract and he was not admitted. 

When asked if he did not know at the time he wrote the 
letter of October 31, 1930 that in forty of the cases filed the 
petitions had been filed by the witness as attorney and by 
Cochran as counsel, he replied; “I knew that I had verified 
all petitions. I did not know how many there were. I found 
out there were 47, and Hr. Cochran had not signed them 
as counsel in everv ease. He signed some as attornev of 
record.^’ When asked if he knew at that time about 50% 
of these cases were not being filed and were improperly 
omitted, witness replied: ‘I did not realize it, no. I found 
it out when I came down here after that and started work¬ 
ing on these cases, that he had improperly rejected a large 
number of cases. ^ 

He knew that on 40 of the petitions he had signed his 
name as attornev as a verification, and as attornev. 
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On Redirect Examination witness stated thai he first 


learned that Cochran was not a member of the bar of the 
Supreme Court when he received Dunn’s letter olf October 


23, 1930. He ])laced reliance upon Mr. Dunn’s |;tatement 
in that letter that Cochran was familiar with war minerals 
relief matters. 

Thereupon the following occurred: 

‘‘Bv Mr. Doughertv: 


‘‘Q. I wish to ask you, Mr. Burdick, whether "rom this 
correspondence and conversations witli Mr. Dunn, it is your 
understanding that I entered my appearance in these cases 
without Mr. Dunn’s knowledge or consent? Al Mv im- 
pression is that !Mr. Dunn learned from ^fr. Cochran on or 
about the 6th of February that he was disqualified! and that 
he had to have somebody else to help him, and j that Mr. 
Dunn met you, and that he was familiar with the|fact that 
you were putting your name on papers in his cases, 
111 his 60 cases, I understand from 'S\v. Dunn that he had 
never attempted to give you permission to file in my 
cases; in fact, stated that you should not do that, and you 
confirmed that letter and stated that that was a mistake on 
your part, it was an accident that your name gbt on my 
cases. 

“Q. Mr. Dunn said that I should not do that? A. I don’t 
know just what the relationship was between youj and Mr. 
Dunn.” I 


The Witness: I think i\Ir. Dougherty’s letter of Decem¬ 
ber 27th expressed the position. 1 never blame(^ him for 
all the cases he said he got through without my kfiowledge 
and consent, and when I met him I said: ‘‘Mr. Daugherty, 
I don’t want you to ever do any work for me in ccinnection 
with mv cases”—and I think vou will confirm that—“I 

*' I 

never employed you; I never knew you; you mi^y be the 
best lawyer in Washington, but, believe me, I pick liiy own.” 

AVhen witness was here on February 11, 1930, ]3unn did 
not tell him that Dougherty had entered his appearance in 
these cases. He thinks he first learned of Dougherty’s ap¬ 
pearance in the cases from the Clerk; he did not know it 
until he came to AVashington in October 1930. 
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Thereupon, Henry W. Hodges, called as a witness on be¬ 
half of defendants, testified, in substance, as follows: 

He had been Clerk or Assistant Clerk of the Court of 
Appeals of the District of Columbia for 41 years; prior to 
which time he was Deputy Clerk of the Supreme Court of 
the District for 10 vears. 

Q. In this trial, the plaintiff in the case, Mr. Campbell 
Cochran, testified that in December of 1929 he went over to 
see you and saw you in your office there in the Court of Ap¬ 
peals, that he took over with him a coi)y of the War Min¬ 
erals Act andi stated that the cases were to be filed in the 
Supreme Court of the District of Columbia as a Federal 
District Court and that he asked vou if he would be able 
to file them over here—that is, in the Supreme Court of 
the District of Columbia—that being an inferior court of 
the Court of Appeals of the District, being a Federal court, 
and that vou told him he could act and he also told vou that 
he was not a member of the bar of this court. I will ask 
you whether you told him he could file cases, not being a 
member of the bar of this court? A. I have no such recol¬ 
lection. 

When asked if he ever told anybody that they could file 
and prosecute cases in the Supreme Court of the District 
without being a member of that bar, he answered, “No, 
undoubtedlv not.” 

On cross examination the following occurred: 

Bv Mr. Sherier: 

Q. Suppose the gentleman in question was a member of 
the bar of your court and he told you that these proceedings 
were to be filed in the Supreme Court of the District, sitting 
as a United States District Court, would you still say that 
he was not qualified to act? A. I would not say anything 
about his qualifications whatever. That does not apply to 
the other—in our court. That is for this court to determine 
who can practice before it. 

Wlien asked bv the Court if he recalled anv conversation 

I » •' 

at all with Mr. Cochran on the subject, he testified that he 
did not. 
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The Court: Now, let me see if I am coiT|3ct. Mr. 
112 Ho(l<>-es, Mr. Cochran in testifvini? was asked as to 
a conversation with von. He did not tell us ;irst that 
lie told you he was not a member of the bar of tljis court. 
He simply asked you if he could file a case in this court 
i»rowing out of that War Minerals Act and you told him 
he could. Then later, when the question was put to him he 
said he did state he was not a member of the bai’ of this 
court. Now, then, vou sav vou never told anvbodv who has 
told you he was not a member of the bar of this court that 
he was entitled to file anv case in this Court? 

_ V 

The Witness: No, no, no. 

Thereupon, Harry M. Hull, a witness called in behalf of 
defendants, testified, in substance, as follows: 

In February, 1930, he was Assistant Clerk of the Su¬ 
preme (^ourt of the District of Columbia and detail(‘d to the 
E(piity side of that office. He recognized Equity docket 
No. 107 and case No. 50,806. Under the column headed 
‘‘Plaintiff’s Attorney” the name ‘HI. C. Cochran” is writ¬ 
ten, a line drawn throui>:h it, and under it the name “A. H. 
Doui>-herty”. AVitness did not make the entries in the first 
place. He struck out Mr. Cochran’s name and inserted 
Doui>:herty and Burdick. The office understood that the 
statutory period within which these causes could be filed 
was one vear, and the vear was drawing* to a close and the 
Clerk’s Office was expectini*; quite a few of these cajjes to be 
filed, and that was whv witness remembered it so wbll. 

tMr. Cochran came into the office, witness thinks, about 
February 4, with quite a group of cases, thirty or so, and 
filed the cases, the witness taking it for granted that Coch¬ 
ran was a member of the bar. He indicated that byi signing 
them as attorney for plaintiff. They were signed lly Coch¬ 
ran in the place where the attorney’s name usually Appears. 
There was no other counsel of record at the time, and after 
he got out of the office it occurred to the witness thaj: he had 
not seen him before and he checked the records of tfie office 
and there was no record that Cochran was a member of 
the bar. 

The next day, or within a couple of days, Cochran came 
back with another group of cases to be filed. Thisy were 
signed in the same way. Witness told Cochran he had in- 
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vestigated and found he was not a member of the 

113 bar, and asked him if that was so, to which he re¬ 
sponded, ‘‘yes”. 

Witness explained to Cochran that the rule required that 
he either be a member of the bar or associate local counsel 
with him in the event his people were non-residents, unless 
they wanted to appear in proper person, to which Cochran 
replied that was im})ossible as they were scattered all over 
the United States and he would associate other counsel. 

He came back that same afternoon with Mr. Dougherty, 
and stated that he wanted Dougherty to sign the cases that 
he had brought in the previous day and also the ones he 
wanted to file then. Witness’ recollection is that he at that 
time struck off Cochran’s name and inserted Dougherty’s 
name and Burdick’s. 

Witness thinks his attention was called to the fact that 
Burdick had signed some few of these cases, which had 
been overlooked the day previous. He put Dougherty’s 
name on the record and struck off Cochran’s. That applies 
to the cases where such an entry ap])ears. 

On Cross Examination, the following occurred: 

“Q. You sa}' it was your understanding that a few of 
these cases had been filed by Mr. Burdick? A. Not until it 
was called to mv attention at the time Mr. Cochran came in 
by Mr. Dougherty, or it may have been at a later date when 
Mr. Burdick had signed one of these pleadings and Mr. 
Burdick was a member of this bar and maintained a local 
office.” 

His attention was called to the Welch case, and he was 
asked if he examined that case, and answered that he did 
not—somebody else had put it on the docket. He did not 
know at that time that Burdick had signed this petition as 

attornev. It was called to his attention later on 

♦ 

114 probably. He recognized Burdick as a proper per¬ 
son to file the suit if he was a member of the bar and 

if he gave a local address. He noticed that Mr. Cochran 
had signed as counsel. The Clerk would not enter Mr. 
Cochran’s name of record on the docket if he had signed as 
counsel, but with Burdick being a member of the bar and 
filing the suit as attorney for the petitioner that would be 
permissible under the rule. Thereupon, the following oc¬ 
curred : 
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Q. It would be all right to put Mr. Cochran’s najne as an 
associate counsel? A. I would not say it was all ri^ht. We 
would not make it of record. 

“Q. You would not put it down here? A. No, vie would 
not put the out of town man’s address up here. However, 
we should have put Mr. Burdick’s name down in t|his case, 
seeing that the bill was signed by Mr. Burdick an^ with a 
local address, whoever put it on the docket saw Mr. Coch¬ 
ran’s name down here and it is customary for the party 
litigant to sign it. j 

‘‘Q. Did you examine the other cases filed by ^r. Coch¬ 
ran to see whether they were identical with that ohe here? 
A. No, I did not. I knew that there were some. 1 did ex¬ 
amine to this extent, that I understood from whatever ex¬ 
amination I made that IMr. Burdick only appeared in a very 
few of the cases and Mr. Cochran seems to complv with the 
law. j 

‘‘Q. You do not know or did not know at that time what 
cases Cochran was filing on behalf of Mr. Burdick did 
you? A. I did not know that ^Ir. Burdick wms in at all, Mr. 
Slierier, until it was called to my attention. I did r ot make 
these original entries. 

‘^Q. If you had information that Mr. Burdick had signed 
all of these petitions, would you have required Mr. 
115 (^ochran to get somebody else? A. No, not if Mr. 
Burdick was a member of the bar and gave; a local 


address.” 


On Redirect Examination, the attention of witi:jess was 
called to case 50806 the name of C. C. Cochran being written 
and a line drawn through, and witness said when Ijhat was 
done A. H. Doughertv was written directlv under that. He 
was asked: ‘^So Burdick’s name could not have been writ¬ 
ten at the same time?”, to which he replied: Aljsolutely 
not.” Witness could not say whether Burdick’s ngfme was 
written on the docket at the time Dougherty cam^ to the 


office and signed the pleadings or whether sometime later it 
was called to witness’ attention that Burdick was on the 
original pleadings and had not been made of recordL How¬ 
ever, it was at some time subsequent to the time (pochran 
was put on the docket. If at any time later Burc^ick had 
entered his appearance in the regular form, his name would 
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have been written there just the way it is. But that is not 
what happened in this case because witness recalled some 
one calling his attention to tlie fact that Burdick had signed 
the bill and should have been made of record originally. It 
was not Cochran who called his attention to that. It may 
have been Doni>:hertv or Dunn. 

Q. Isn’t it the practice, under P](iuity Buie 10, which I 
will show you to look at, if counsel to make the certificate 
required by Equity Rule 10 to sign individually and sepa¬ 
rately also at the place they may sign for the party litigant ? 
A. That is the ])ractice. I do not know whether it is the 
rule or not. 

Q. You so interpret the rule.^ A. That is the way we 
understand it to be. 

Q. But that certificate of counsel required by Rule 10 is 
made nsuallv bv their signing in the lower left hand corner 
of the paper? A. It does not make any difference to us as 
long as it is signed. 

Q. That signature is the signature of counsel, a^-; distin¬ 
guished from the signature of the plaintiff? A. Yes. 

Witness was shown an order to calendar cause Xo. 
50,806, the Welch case, signed by defendant Burdick 
116 June 23, 1931, as attorney and was asked if that 
would be enough authoritv to witness to enter Bur- 
dick’s name as attorney, or would he have required a se[)a- 
rate appearance, to which he responded: 

‘^No, I would not. The signing of that original bill as 
counsel for the plaintiff was the reason I put this in hero. 
I have a recollection of that.” 

When asked if he recalled Burdick furnishing him with 
a list of cases in Burdick’s name subse(pient to October 
1930, he replied that he did not know at what particular 
time—it seemed to him that Dougherty came to the office 
with a list of that kind and explained to witness that there 
were certain cases in which he wanted to resign and in 

which Burdick should be the record attornev; that Bur- 

* 

dick should be substituted for Dougherty and it is the wit¬ 
ness’ recollection that at that time he got the juipers out 
and Dougherty exjJained to witness then how BurdicK’s 
name had been omitted at the time the suit was originaliv 
filed. His recollection is that Burdick’s name was put in 
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at that time. He thinks that is the time that Dougherty 
came for the purpose of resigning. 

On Recorss Examination witness was asked if he under¬ 
stood at the time he entered Burdick’s appearance th|at Bur¬ 
dick’s office was in tlie Hunsey Building, as stated hi the 
pleadings, and rej)lied: ‘^Yes. Otherwise I would not have 
put his name on.” 

Thereupon, the defendant William H. Dunn was. called 
as a witness in his own behalf, and testified, in substance, 
as follows: I 


That at the time of the making of the agreement of Jan¬ 
uary 13, 1930, with Burdick, the witness and Cochran 
117 entered into an oral agreement bv which Oochran 
was to get 40 per cent and the witness was to get 60 
per cent of the fees received from Burdick. Witness ac¬ 
cepted the cancellation of the contract on receipt of Bur¬ 
dick’s letter of October 31, 1930. Within twentv-four to 
forty-eight hours thereafter Cochran came to witness ’ office 
to confer. Witness advised Cochran that as far as lie was 


concerned he v/ould acce})t the cancellation and that any 
sub-contract between Cochran and the witness about the 
division of fees would be “voided unless we could recover 
from Mr. Burdick.” 

X(»ue of the cases was settled between Januai-y 13th and 
October 1930. During that period witness received no fees 
nor has he since its cancellation received anything pn ac¬ 
count of the contract of Januaiy 13, 1930. | 

About 16 or 18 months, or later, after October 31. 1930, 
a new agreement—something in the nature of a monthlv 
employment—was made between Burdick and witness. 

Q. The plaintiff alleged in his bill that the plaintiff is in¬ 
formed and believes and therefore avers that the defendant 
Burdick, after October 31, 1930, continued to use th^ ser¬ 
vices of the defendants Dunn and Doughertv on such claims, 
and that the defendants Burdick, Dunn and Doughertjy had 
made an agreement for a new division of the fees cjn the 
cases covered by the agreement of January 13, 1930, to the 
exclusion of the plaintiff’, and for the purpose of defiraud- 
ing and cheating plaintiff of the fees to which he whs en¬ 
titled under the said agreement. A. Would it be possible to 
split that allegation and answer yes or no? 1 
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Q. Is it true or untrue? Was the new agreement made 
for the purpose stated ? A. Xo. 

Under the new agreement he had received no fees from 
Burdick under the original contract of January 13, 1930 and 
for which he should account to (.^ochran. He has received 
under the new agreement a monthly retainer, or monthly 
salary. He had no connection whatever with the employ¬ 
ment of Doughertv. He had individual cases of his own— 
not Burdick’s, in which Cochran emiJoyed Dougherty and 
which employment the witness confirmed. He had no 
knowledge that Dougherty had eniered his ap])ear- 
118 ance in the Burdick cases until October 1930. On or 
about February 7th he confirmed Dougherty’s em- 
[)loyment in his own cases. He did so because Cochran 
learned about that time that he was ineligible to practice 
before the Supremo Court of the District of Columbia. 
Cochran believed honestly and so informed witness, and 
witness accepted his opinion that he, Cochran, would be 
eligible to ])ractice before this Court. That was towards 
the end of December or earlv Januarv, and witness in his 
own fashion became satisfied that Cochran was eligible and 
])roceeded with the work of pre'paring the petitions. Bur¬ 
dick had entrusted witness with business in the latter part 
of the preceding year. Witness had gone over the facts, 
made digests, and the papers were ready for presentation. 
'Cochran then learned that he was not eligible to practice. 

On February 4, nineteen or twenty i)etitions were taken 
to Court bv Cochran and on the following dav fifteen or 
twenty, making forty or forty-five cases—the first groups 
which were brought down approximated fifty per cent were 
Burdick’s cases. 

On February 7th, in the late afternoon, Cochran came to 
witness’ office and informed him That the Clerk had de¬ 
clared him ineligible to file these suits. Witness being des¬ 
perately busy at tlie time did not give Cochran much time 
but realized his explanation. Witness had ])erhaps become 
acquainted with some of the rules, but not very familiar 
with them, and when Cochran said he could put Mr. Dough¬ 
erty on the cases witness was satisfied that that would be 
all riglit, but ex])ressly stated to Cochran that there would 
be no need to put Dougherty’s name on Burdick’s cases be- 
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cause Burdick was a member of the bar of this Oouil’t. This 
was stated in the presence of Dougherty. 

119 Thereafter, as far as witness knew Douglujrty was 
on the petitions in witness’ cases but not on Bur¬ 
dick’s cases. 

Independent of the new agreement between witiiess and 
Burdick, the witness, Dougherty and Burdick did not enter 
into any agreement for division of fees with intent to de¬ 
fraud the ])laintifr. Burdick learned subsequent to Jan¬ 
uary 13, 1930 of the agreement for the division of fees be- 
t\veen witness and Cochran, to which he had no objection. 

On Cross Examination, witness testified that he did not 
accept the cancellation of the contract of January 13, 1930 
without protest. He telephoned Burdick and proposed a 
visit to New York but Burdick could not see witness. He 
sui)posed that was the end of it. He talked with JBurdick 
on the ’iphone and proposed a visit to New York ahd then 
decided to accept the cancellation. He did not protest vigor- 
ouslv. 

Q. You had a good deal at stake in this contract, did you 
not, in the way of fees ? A. I should say no. | 

By the Court: Q. At the time you both had, didn’t you? 
A. Not a great deal, no. 

Since October 31, 1930 witness \vould sav twentV of the 
cases had been settled. Out of the twenty cases that have 
been settled, the witness has received $100.00 a mon :h since 
May 1932—approximately $4700 or $4800. Under \idtness’ 
agreement with Burdick, these monthly payments were not 
to be charged against witness’ interest in these eases; he 
w’as to get from Burdick on the basis of $100.00 a month. 
Witness relinquished all interest in the cases wdien he ac¬ 
cepted the cancellation of the contract. The relinquish¬ 
ment w'as not expressed in wndting and he received Jiothing 
from Burdick in return for his surrender of his rights under 
the contract. Burdick had complained about the service 
])erformed by the witness under the contract priorj to the 
date of its cancellation. He did not complain by 

120 letter but orally. He came to Washington ajid told 
w’itness his mind about not informing Burdick about 

Cochran’s ineligibility, and he complained about thi delay 
in completing the petitions. The petitions were gotten out 
and filed on time, but not completed. Prior to thep filing 



94 


CAMPBELL C. COCHRAN, JR., VS. 


date, witne.^s and Cochran did not have time to complete 
them. Therefore tliey should have completed them. All 
petitions were submitted to Burdick and executed and veri¬ 
fied by him. Burdick did not complain that the petitions 
were incomplete at the time they were submitted to him for 
e.xecution and verification. Burdick knew, and witness 
knew, and advised with one another, that the ])etitions were 
subject to amendment and completion, but there was no 
complaint. 

It was the last week in October, after the witness had 
written his letter of October 23, that Burdick came to Wash¬ 
ington and complained about witness not advisini*- him of 
Cochran’s inelisribilitv. As witness remembers, Dom^hertv 
was brouirht into his office bv Cochran on Februarv 7th. 

Cochran came into witness’ office—Douerhertv remained 
outside. Cochran informed witness that the (^lerk had 
denied him the right to a])pear in the Burdick cases and 
cases in which witness had a power of attorney. Cochran 
said the Clerk had referred him to Earnest of the Bar As¬ 
sociation Committee—that he had conferred with Earnest, 
who advised him that he should associate with him a mem¬ 
ber of the bar of this Court as counsel of record; that there¬ 
upon the case would be 0. K. 

Witness advised Cochran that so far as witness’ cases 
were concerned it would be all right to associate Doughertv 
subject to Howe P. Cochran’s confirmation, but so 
121 far as the Burdick cases were concerned there was 
no need to introduce Doughertv because Burdick was 
a member of the bar. He knew at that time that Burdick 
was a member of the bar and that he had signed all peti¬ 
tions as attorney for the plaintiff. With this information 
it was his opinion that there was no need for associate coun¬ 
sel. He accepted Cochran’s word that he was not a member 
of the bar, Cochran having made that statement in confer¬ 
ence with witness about the middle of November or prob¬ 
ably earlier in 1929. 

On October 23 he wrote Burdick that he had discovered 
that Cochran was not a member of the bar of the Supreme 
Court and that it was possible that the arrangements with 
Cochran would have to be revised, meaning by that that the 
financial arrangement would have to be revised in view of 
Cochran’s inactivity and ignorance of proceedure. He kept 
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from Burdick the fact that Cochran was not a member of 
the bar because of his desire to lielp Cochran. He realized 
when he wrote tlie letter of October 23, 1930 that he was 
under some oblig-ation to Burdick—as he realized before 
that time—but said nothing about it. It was alsc' because 
of his desire to ])rotect Cochran that ho did not tell Burdick 
anything about the unskillful and imsatisfactorv character 
of Cochran's work until the job was completed. He had no 
s})ecific thought in mind as to the change of the arrange¬ 
ments with (^ochran. It may have ap])lied to the financial 
arrangements but it also ai)])lied to the need of proper legal 
assistance in handling the cases in October, 1930^ It did 
not a])ply alone to the financial arrangement. y\o report 
had ever been made to Burdick prior to October 23, 1930 
regarding ('ochran’s work. 

When asked what it was he wanted to discuss fur- 
122 ther with Burdick that he had not wanted to put in 
the letter, he answered: 

“It is not a question of not wishing to jiut in a letter any¬ 
thing 1 had in mind. It is sinq)ly and only that [he legal 
end of the work was not being attended to, and I vdshed to 
discuss that with him. 

“Q That was what you wanted to discuss with him? 
A Yes.” 

Now, I want you to tell the Court what wcire those 
legal services that needed discussion with Mr. Burdick. 
A. Verv well.” 

“The petitions, the Burdick petitions among otlnfrs, were 
filed under great pressure. Multigraph sheets had to be in¬ 
serted, and upon the petitions being filed we realized--and 
when I say we I mean Canijibell Cochran and ^l 11 other 
counsel with whom I had consulted—that the petitions had 
to be amended by the additions of allegations of pr^of; that 
is to say, the Secretary of the Interior's decision in the par¬ 
ticular cases should be copied from the departmental rec¬ 
ords ; should be copied and attached to the petitio::i in due 
form. So the petitions had to be amended. That is one 
point. 

“The claimants, the petitioners, had received [answers 
from the Department of the Interior within three or four 



96 


I CAMPBELL C. COCHRAN, JR., VS. 


months after the filing of the petitions, ^fany of the an¬ 
swers were general and many of the sub-divisions of the an¬ 
swers raised new questions. In other words, the question 
that was to be considered bv the Court under the Act of 
1929 was and is the error of law in the Secretarv’s official 
decision. The attornevs for the Secretarv went out for 
new allegations and I was informed bv counsel and 
123 not by ^Ir. Cochran, but learned also from many 
other counsel with whom I was associated, that re¬ 
plies would be needed to the answers. That was to be 
done.” 

He called uoon Cochran to do this work in Julv and Au- 
* % 

gust 1930 by taking the files to his office, and nothing was 
done. Witness reported this fact to Burdick, and the lat¬ 
ter took the position that whereas the test cases were still 
pending before the Court of Appeals, there was no need to 

hurrv. 

% 

Witness would not sav that Burdick gave anv directions 
through him to Cochran to file answers or take any further 
steps—possibly he did. He dealt with witness mostly. Bur¬ 
dick wrote variously direct to Cochran, or direct to witness 
or sometimes it was iointlv. 

He knew that at that time there was an understanding 
between counsel for the Department and counsel for the 
claimants that the cases would be allowed to stand in their 
present situation until the ruling of the Supreme Court in 
the test cases was made, but the attorney for the Secretary, 
while agreeing that jietitions should be amended or replied 
to out of turn, expressed the opinion that it was wise to get 
the cases ready for trial as soon as possible. 

Witness did not advise Burdick that the cases were in a 
situation where no further action would be required until 
the Supreme Court decision. Cochran may have written 
Burdick to that effect. There was such a letter in evidence. 
That letter was sent without the approval of witness. 

Q. You knew what was going on? A. No. I may add 
that the two questions that were submitted—the two ques¬ 
tions which were submitted in the leading cases—were about 
15 or 20 questions involved. 

As a matter of fact everybody waited for the opinion of 
the Supreme Court—all counsel who had cases. 
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Wlien askod what he meant by the passage in his letter 
of October 23 tliat ‘‘the men at the Department arc prepar¬ 
ing to pay,” he replied “getting the orgsaiization 

124 ready to pay claims if the decision of the Court of 

A])peals went against the Secretary and was not ap¬ 
pealed.” I 

The Department did not have an organization J)repared 
to handle that matter at the time witness’ letter w^as writ¬ 
ten. 

T^lien his attention was called to the passage in his letter 
that “and Graves says he is prepared to speed matters 
after the decisions in tlie leading cases are down,” he said 
Graves was an Assistant Solicitor in the Department. He 
told witness that he was prepared to speed the matter when 
the decisions came down from the Supreme Court, meaning 
he would agree to consent decrees on the questions decided. 

When asked the grounds upon which he felt satisfied 
Cochran was eligible to appear in the Burdick cases, he 
said that Cochran had done certain work for him intermit¬ 
tently and that he felt friendly towards him because of his 

brother. Witness has known Cochran for manv vears, but 

• • 

he was new to witness at that time. When the question 
came up as to who should handle the work for Cochran’s 
brother, who at that time was a tax consultant, and who had 
retained certain members of the bar and other la^vyers, and 
at his suggestion witness submitted files dealing with War 
Minerals claims, to counsel concerned among whom was 
the plaintiff. The question of Cochran’s eligibility then 
came into the proposition. This was about the end of 1929 
or earlv 1930. Witness was not familiar with the rules or 
regulations governing practice in the several couids; had 
no knowledge of procedure. Plaintiff was in and out of wit¬ 
ness ’ office and in talking about his eligibility he ■:ook the 
position that he was eligible to appear in these casf*s—that 
is, the War Minerals cases, because they arose und(ir a spe¬ 
cial statute approved in February 1929 conferring 

125 jurisdiction uj)on the Supreme Court of thejDistrict 
of Columbia as a District Court to hear and deter¬ 


mine the questions. 

Cochran moved about witness’ office, acquired knowledge 
of facts in these matters, and expressed opinions upon the 
law involved, and until about the middle of December wit- 
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ness had no notion of permittiiii;’ Cochran to ^o on witness’ 
cases, even tliough he was nominated by his brother, but 
at that time lie assured witness he had conferred with Mr. 
Hodges, who had assured him that liis memberslii]) of tlic 
bar of Xortli Carolina and of the Court of Appeals entitled 
him to ])ractice in a limited way in these War Minerals 
cases in this Court. AVitness therefore accepted him as one 
eligible to act, and went ahead with the work. That ran 
from December 1929, and witness was satisfied earlv in the 
year that Cochran was (eligible. He made no iiuiuiry at the 
Court House. He does not know the ])rocedure. He had a 
conference with Burdick and Cochran on Januaiw 11th, 
about 8:45 or,9:00 o'clock ]). m. in witness’ office, and again 
on the 13th in the same place. 

On Jaiiuarv 11th Burdick came to witness’ office where 
he was introduced by witness to (’ochran. AVitness had 
talked with Cpchran in advance as to how he should intro¬ 
duce him, and wanted to be sure of a formal introduction. 
'In presenting Cochran to Burdick, he said: 

“Campbell is a member of the bar of the North Carolina 
counts, of the Court of Ajiiieals of the District. He is eligi¬ 
ble to handle your cases in the Su]ireme ('ourt of the Dis¬ 
trict of Columbia. 

“That is the exact language, and, I would say, I would 
almost say, that is the specific language.'’ 

126 AAdien asked whether Burdick at that time stated 
to (’ochran that he required a member of the bar of 
the Sui)reme (’ourt of the District of Columbia to handle 
his cases, the witness said: “I should say not that exact 
language, no.” 

AAlien asked whether Burdick said anything at that time 
which caused the witness to feel that he ought to tell Bur¬ 
dick Cochran was not a member of the bar of the Su])i’eme 
Court, he answered: “No, at that time I believed Air. Coch¬ 
ran to be eligible.” 

Thereupon, the following occurred: 

“Q But you knew he was not a member of the bar of this 
court ? A I was not aware of the implication of that phrase. 


^‘Bv the Court: 

“Q What is that? A I was not aware of the implica¬ 
tions of the phrase. I had no knowledge of the need for 
membership of the bar that this court had at that time. 
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‘‘Q AMiat was the form of your introduction? A To say 
he was eligible. I could not say he was a member.! I knew 
he was not a member, but Mr. Cochran took the j position 
that he was eligible and I introduced him under ihat lan- 
guage. 

But you didn't understand tlie implication o^‘ being a 
member of the bar of this court '! A If your Hono|r please, 
I had no knowledge. I had never been In court and had no 
basis— 

“Q (Interposing) But you knew the implication of being 
a member of the bar of this court? A. I wpuld say 

127 yes. 

‘‘Q What was it that Mr. Burdick said at this time 
as to his requirements? A He said ‘You are the man I 
need, then.’ 

•‘Q Xo. Did Mr. Burdick state his requirements? 
A Whose requirements? 

“Q His own ? A Yes. He indicated that he wanted to 
get this work out. 

“Q What did he say? A We have to push this work 
along. 

“Q Did he describe the kind of man he wanted ? A At 
that interview on the lltli, I should say not. He siilnply ac¬ 
cepted the introduction. 

“The Court. Proceed. 

“Bv Mr. Sberier: 

“Q I understand on the 13th that nothing was said about 
qualifications? A. No; not in my ])resence. 1 

“Bv the Court: 

V 

“Q You say then that Mr. Burdick never did describe 
the kind of man ho wanted to handle these cases? A why, 
at that time, after the introduction, Mr. Burdick was jolly, 
and he says ‘Well, we will get together on this and you are 
a type of man I need. I need some one to push thfs thing 
ahead and you are a young man and we can get together 
and push it along.’ But the words, I do not recall Yv. Bur¬ 
dick saying that ‘I need a member of the bar.’ As a niafter of 
of fact, I was not cognizant of the need for a jnember 

128 of the bar of this court, because—that is to ^ay, be¬ 
cause this man had declared himself as being leligible 

and 1 accepted his opinion. I 
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Had declared liimself to be whatA To be eligible 
for membership in this court. 

I am trvine: to sav that I do not know what voii mean 
when vou sav voii did not understand that it was necessarv 
to be a member of the })ar of the court, and vet vou verv 
carefully went throuich with him the exact lani»uage that 
you were to use. AVas it understood between vou and Afr. 


Cochran that you were to 
Burdick that Air. Cochran 
of this court ? A Yes. 


refrain from disclosing- to Air. 
was not a member of the bar 


“Q That was definitely agreed upon between you and 
Air. Cochran, that you would fail or refrain from disclosing 
to Air. Burdick that Air. Cochran was not a member of the 


bar of this court ? A I would not sav that we were both to 

•> 

refrain. 


“Q But you were to refrain? A I was to refrain. 

“Q Did he at any time, Air. C^ochian, say he was a mem¬ 
ber of the bar of this court? A To Air. Burdick? 

“Q Yes. A Xot to my knowledge. 

“Q Did he sav anvthing which would cause anvbodv to 
believe that he claimed to be a member of this court ? A No, 

not to mv knowledge. 

* 

“Q Did he sav anvthing which would cause anv- 
121) body to believe that he was eligible to perform the 
legal work in this court necessary to handle these 
cases? A Yes. 

‘AJ A"ou in fact told Air. Burdick that he was eligible; 
A It was said to me and to others in my j)resence that he 
was eligible to do this work in this court.” 

AVitness says he got the letter of January 24, 1930 from 
Cochran. All correspondence relative to the joint business 
was brought to witness' office. That letter was not ad¬ 
dressed to witness. He did not respond to it; does not 
know whether Cochran did. 


AATtness would say that all correspondence up to Febru- 
arv 13th was seen bv him. Thereafter Cochran mav have 
had some correspondence which he took to his office. AATt- 
ness has records w’hich show* that much w’as left w’ith wit¬ 
ness. He has another letter from Cochran to Burdick about 


the same date namely January IStli wdiich has been in his 
file ever since and which, so far as he know’s, has never been 
answ’ered. 
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The v.'itiiess did not previout^ly testify that he did not 
'rei)ort to Burdick any complaint about Cochran’s work be¬ 
cause he wanted to protect Cochran. He reported orally 
that Cochran was not alto«:ether satisfactory, but lliat wit¬ 
ness believed he would improve. | 

When asked if he did not testify on the previou^f day that 
he did not report to Burdick Cochran’s inefficiency because 
he wanted to protect Cochran, he re])lied: 

“I testified yesterday, as I recall it, that I protected 
Cochran at the time of the introduction. Thereafter I had 


a continuini;- ])rotection over liim—no; I didn’t testify to 
that yesterday—a continuing—one’s memory is^-will you 
repeat the (juestiou again, so I can absolutely get 
130 it clear in my mind? If you would rei)eat the ques¬ 
tion vou asked vesterdav, without the ansver, then 
I will answer it again.” The (luestion was then repeated 


and witness i-e])lied that he desired to ])rotect Cophran be¬ 
cause of the lack of candor that he, witness, had exercised 
in ])resenting Cochran to Burdick. 

Thereupon, the following occurred? 

”Q Were you ])rotecting Cochran or yourself? A I was 
protecting (’ochran. 

“Q Vou continued, I assume, in that attitude towards 
Cochran u}) to the month of October, 1930, did you not? 
A I did.” 

When asked what had occurred that changed his attitude 
towards Cochran and induced him to write his jletter to 
Burdick on October 23d to the effect that (’ochrab’s work 
was amateurish and his i)resence more of a hindr;;:nce than 
a hel]), he answered the fact that Cochran had not attended 
to the com])letion of i)etitions ready for submission; the 
fact that he had not conferred with witness regarding new 
issues that were raised in answers; the fact that Int had not 
visited witness’ office, exQopt to deliver papers, to confer 
about the case once; the fact that witness had submitted to 
him six files for consideration and for a report as to amend¬ 
ment of petitions: that when he appeared in the ”ourt of 
Ai)])eals to file a brief prepared by others he was ignorant of 
the ])rocedure in tendering the brief in open court;l the fact 
that witness learned that he had associated with hjini, acci-’ 


dentallv or otherwise was not in witness mind at 


the 


time 
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Mr. Dougherty on Mr. Burdick’s cases. These conclusions 
caused him to write the letter of October 23, 1930. 

131 The association of Dougherty took place in Febru¬ 
ary but witness did not write Burdick anything about 

it until October, 1930, because of his desire to protect Coch¬ 
ran, and further because between the date of the contract 
and Burdick's visit to Washington on the 10th or lltli of 
February, witness discussed with Cochran the i)ro})riety of 
advising Burdick of tlie fact that Cochran had been declared 
ineligible by the Clerk to present these petitions, and Coch¬ 
ran’s opinion: was that there was no need to advise Burdick 
because the latter was then alreadv a ineinber of the bar; 
of the Supreme Court of the District of Columbia and so 
when Burdick came back to Washington this lack of candor 
or deceit on witness’ ])art continued, but after the cases had 
been presented and tiled and no work was done on them that 
witness conceived to be i)roper, his patience became ex¬ 
hausted and he felt in duty bound to write the letter sug¬ 
gesting new arrangements. He was dumbfounded and as¬ 
tounded when Burdick cancelled the contract. He took the 
position that it affected him as well as Cochran. He sought 
no remedy under it because he felt he had none, because “to 
put it very mildly, of my lack of candor to my friend.” 

About June 1930 an agreement was reached between the 
Assistant Solicitor of the Interior Department and counsel 
for the petitioners that the cases should remain in statu quo 
awaiting the decision of the Supreme Court in the cases 
that were affected by the two questions involved. It was not 
the understanding of everybody that all the cases should 
await the decision of the Supreme Court, and all the cases 
were not so held. 

132 Thereupon, the Court asked if the case of the plain¬ 
tiff was: based entirely upon the agreement or if there 

was an alternative claim for the value of services, to which 
counsel for the defendants answered that the claim was 
based “simply and solely on the contract or agreement.” 

Burdick advised the witness not to take any further ac¬ 
tion as to the!property and interest cases but he also ad¬ 
vised witness to get the cases ready on the new issues raised 
by the Department on other questions particularly. 

WTien asked if he knew that Cochran had written the let¬ 
ter of October 24, 1935 to Burdick, he stated it was his best 


dick. He 
as signed 
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recollection that Cochran had been in to see him from time 
to time about the stjitus of the cases in the Court of Ap¬ 
peals; that is, the cases of the Vindicator and the fhestatee, 
and witness had told Cochran what he knew and possibly 
(k)chran advised witness that he would write Bui 
could not say whether he saw the letter before it \\ 
or afterwards. 

When asked whether he told Cochran the subjstance of 
what was written res])ecting the status of the cases particu¬ 
larly about being settled on stipulation in the event the de¬ 
cision was favoral)le, he answered: ‘‘In substance, I would 
say that was my opinion at the time.” 

As to the two ouestions involvc'd in the two test cases 
pending before the Court of A])])eals, Burdick took the 
position that there was no need to hurry, but not ^is to six¬ 
teen or eighteen otlier (piestions wliich liad arisen from the 
petitions and answers. It was over two years latpr before 
counsel got busv. I 

Burdick did not give (k)chran any directions 
133 through him to file answers or take any furtber steps 
except to get witness to file the brief that 
prejiared. 

Witness’ attention was called to the letter of February 
6 from Burdick, and asked if he received with that letter a 
list of ])etitions which u}) to that time had been sijped and 
v’erifiecl bv Burdick, and answered: “I should sav ves.” 

He presumed that Burdick kept carbon copies of his cor- 
res])ondence. His corres])ondence indicates that he kept 
verv careful lists. 

His attention was called to the j)assage in that letter to 
the effect that witness and Cocliran liad matters well in hand 
and ex])ected to have all the ])etitions on file, and was asked 
if up to that time any complaint had been made abput what 
('’ochran was doing, and answered, “no.” 

In answer to a question by the defendant Daugln^rty, the 
witness answered that Daughertv did not enter his 
ance in these cases with the knowledge and consei 
witness. 

W’itness denied that he had told Daugherty lie ujouid in¬ 
troduce him to Burdick when the latter first came tb Wash¬ 
ington. 


lad been 




appear- 
of the 
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On RediroCit examination, witness stated his office, on Jan¬ 
uary 11, and 13, 1930, was in the Maryland Building. It is 
not true that Burdick and witness went to Cochran’s office 
on January 11 or 13. The discussions on the dates men- 
tioned occurred in the Maryland Building. The discussion 
on January 11th consumed about fifteen minutes. Burdick, 
Cochran andiwitness were talking about the matter. Dur¬ 
ing the conversation he noticed that Burdick had a book of 
rules of the Supreme C’ourt of the District' with him. The 
interview on Saturday night, January 11th, was more of an 
introductory meeting. Tlie (luestion of (’ochran’s 
134 employment had theretofore been written about by 
witness, and at that conference the (luestion of em¬ 
ployment of Cochran and witness was talked about; that 
is, the terms of ein])loyment. Mliat Cochran was to do was 
discussed and Burdick explained the nature of the cases and 
Burdick stated where his office was, and that he desired 
some one in Washington to look after his cases so he would 
not have to come here. 

He did notihear Cochran tell Burdick on January 11 or 
on January 13th that he, Cochran, was not a member of the 
bar of the Supreme Court. He was i)resent on both occa¬ 
sions throughout the entire conferences. He was in the 
same room or in the small adjoining room all the time. He 
was busy. There were two or three stenographers there 
working. He could hear what was said. 

The form of introduction of (^ochran to Burdick, substan¬ 
tially the language, had been agreed ui)on by the witness 
and Cochran prior to the 11th of January. , He is sure that 
the language “eligible to i)ractice in the District was dis¬ 
cussed—the District courts.” The question was not dis¬ 
cussed as to \yhethor Cochran should state that he was not a 
member of the bar of the Su]u-eme Court of the District. 
Cochran did not say at that conference that he thought it 
would be better not to sav anything about that, but he did 
say so at a later conference. 

Between the 4th and 7th of February Cochran learned 
that he was not eligible to handle these cases. He and 
Cochran knew that Burdick would be here in a few days. 
Burdick came down soon thereafter. Witness was appre¬ 
hensive as to our conduct and suggested to Cochran that 
they should inform Burdick of Cochran’s ineligibility to 
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practice in the District and Cochran replied there would 
be no need to discuss the matter with Burdick be¬ 
cause he was counsel in the cases and Burdick was 
135 already a member of the bar of the Supreijne Court 
of the District. I 

Witness should say that he discussed once withj Cochran 
the words to be used in introducing- him to BurdicK. Coch¬ 
ran did not mention in that discussion that he had talked 
with Mr. Hodges as to his eligibility. He mentioned it prior 
to his introduction to Burdick. During December—leading 
nji to Decem])er—Cochran was uncertain about his ])Osition 
and in December advised witness that Hodges had in¬ 
formed him that he was eligible to practice in thcjse cases 
in the 8ui)reme (knirt. Cochran did not tell witnc*ss what 
he had said to Hodges. 

Cochran was in witness’ office on January 13th by ap- 
I)ointment. It was very early in the day. Burdick was there 
at the time and had the type written contract with him. 
After Cochran arrived he read and signed the (Contract. 
Nothing was said about the contract because the terms con¬ 
formed to the general agreement on the preceding* Satur- 
dav. 

In r(‘s])onse to a. question by the Court, witness said that 
he had not previous to the meeting on January ijlth, dis¬ 
cussed with Burdick the amount of fee he was toj receive 
nor had he discussed witli Cochran how the fee would be 
divided between witness and Cochran. 

13G Thereupon tiie following occurred: 

Questions by the Court: 

Q. What was the reason, then, for being willii^g to do 

what you did, in order to secure the employment of Mr. 

Cochran? What diffei-ence did it make to you whejher Mr. 

Cochran was or was not employed ? A. If the Cour^ please, 

I was under financial obligations, in a very frienc^ly way, 

to Mr. Cam])bell Cocliran’s brother at the time. j 

Bv ^fr. Xesbit: 

% 

Q. IVhat is his name ? A. Howe P. Cochran. 

Q. Howe P. Cochran? A. He had financed me and had 
undertaken to i)ro\ude legal services in certain War Min¬ 
erals Services that he had control of. 
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Q. You meian lie was to act as counsel for them’ A. No: 
he was to provide the le.^al services, quoting the langTiage 
of the contract, and advanced certain moneys, to wdt; 
$3,250.00, in addition to carrying on the work I was doing. 
He advanced me still further $2,000.00, or, rather, he ad¬ 
vanced $2,000.00 to my wife. She gave as security a second 
mortgage on her house. I was under financial obligations 
to Mr. Cochran’s brother. I realized Campbell Cochran 
was, if I may be i)ermitted to say it, a young lawyer, with 
ample common sense—I am speaking frankly, who I be¬ 
lieved would work into the practice, and I sought employ¬ 
ment for him. 

137 The employment of (kunpbell ('ochran on the Bur¬ 
dick cases was not suggested by Howe P. C'ochran. 
'With respect to other cases Howe P. Cochran intimated 
that he would like to have plaintiff employed but with a res¬ 
ervation. Howe P. Cochran was apprehensive October and 
November, jiossibly December 1929 of the (pialifications of 
^ilaintilf to practice before the Supreme Court of the Dis¬ 
trict of Columbia but ai)parently bowed to the o])inion given 
to Cochran or the information he received that he was eli¬ 
gible to practice before this Court as a District Court. 

Some of the petitions referred to in the bill that were 
filed were in part on mimeograiihed sheets. There was a 
general form of allegations of fact and relief worked out. 
'Witness would say that he had worked out probably 50 per 
cent of the larger cases—he would say 60 or 80 i)er cent— 
and the remainder had been worked out bv Cochran or wit- 
ness’ Secretary, from records of the Department of Inte¬ 
rior. The general legal form for the petitions had been 
done by jilaintitf and witness did some, and they conferred 
with one or two other lawyers, and also with Burdick, about 
the multigra])hed sheets. The general form was discared 
after about thirty or forty of the petitions had been filed. 
It was too cumbersome. After that a short form was used 
which was much more simple and could be copied more 
readily. The petitions referred to the decision of the Sec¬ 
retary of the Interior, except in a very few cases witness 
was not able to file with the i)c titions a complete copy of the 
Secretary’s decision. There was discussion with Cochran 
as to this matter and he thought it was necessarv to bring 
the decision of the Secretary into the record of this Court, 



I. E. BURDICK, WIULIAM H. DUNK AND A. H. DOUGHERTY. 107 


but he did not inforni witness how he would do it. He did 
not discuss that witli witness at that time. So far as wit¬ 
ness knew, Cochran took no steps to bring that decision into 
tlie record. 

139 AVilh respect to the letter from Burdick to Cochran 
dated January 24tli, 1930, tlie following occurred: 

Q. Xo; I think I liad better get the letter. This is De¬ 
fendant Burdick’s Exhibit Xo. 5, and 1 will ask vod to look 
at it again, so that you will know what I am talking about. 
(Handing letter to the witness). A. Yes; I know wliat it is. 

Q. Did Mr. (knnpbell Cochran bring that letter into your 
office personally? A. Yes. 

Q. The letter was not delivered by mail to you, was it? 

A. X"o. 

Q. And have you oi- have you not a number of other let¬ 
ters addressed to Mr. Camjffiell (’ochran at the Munsey 
Building, sigiu'd by Mr. Burdick, among your papers? 
A. I have one letter. [ 

Q. One other letter? A. One other letter. j 

On February 6th or 7th Cochran had informed wifness of 
his ineligibility to appear here, and he introduced jDough- 
erty to witness as being a })ro})er person to reprei>ent, as 
counsel of record, the cases that had issued from our 
office. 

138 Witness thereupon agreed to Mr. Daugherty go¬ 
ing on the cases other than Burdick’s cases. Coch¬ 
ran stated that there was no need for Daugherty ap[pearing 
in Burdick’s cases as the latter was already a member of 
the bar. (’ochran made no statenumt as to whether he in¬ 
tended to inforni Buixlick of Daugherty’s employment. Bur¬ 
dick did not learn at that time either through witness, or 
by Cochran in witness’ jiresence of Daugherty’s (jmploy- 
ment. In October the exiilanation was given witnetss that 
Daugherty did not understand he was putting his name on 
the Burdick pajiers. There was a big group there, 

140 and after the 5th we commenced filing again on the 

8th. Mr. (’ochran remained awav from mv office for 

• ^ 

two days, on the 6th and the best jiart of the 7th, hnd we 
accumulated more cases, and the rest were taken do|vn and 
Dougherty’s name affixed to the ])apers. To the Jest of 
witness’ knowledge, Daughertv had affixed his name onlv 
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to cases beioiij^ing to the witness and not to Burdick's cases. 
He learned that later. 

On or about February lOth Burdick came to Washin^on 
to verify some of these petitions and visited witness’ office. 
A number of petitions were ready and Burdick took them 
out and verified them before a notarv. Daiu»hertv was not 
})resent at that time. The petitions weni signed by Burdick 
and left at witness’ office with no signature of attornev on 
them. Burdick took them to the notary and 'S\v. Cochran, 

and thereafter thev were out of witness’ hands. Witness 

%> 

did not hand them to Cochran. Cochran attended to tiie 
filing. Neither (^ochran nor Daugherty’s name a])peared 
upon the petitions up to the time they left witness’ office. 
Cochran was in witness’ office at the time the petitions were 
being prepared for verification. He did not hear Cochran 
say at that time that Daugherty would sign the ])etitions as 
attornev of record for Burdick. He did not know at 
141 the date of filing that Daugliei ty had signed tlie peti¬ 
tions but he knew he was sigming petitions that be¬ 
longed to the witness. Witness liad nothing to do as to who 
was filing aj? attornev of record in the Burdick cases. 

At the direction of Burdick, the witness re(piested 
Daughertv’s resignation from the Burdick cases. That was 
sometime iniDecember 1930. At a later date, ])robably two 
vears or mavbe two and a half vears thereafter, witness in- 
troduced Daughertv to Burdick. 


Prior to January 13, 1930, witness had no contract or 
agreement with Burdick. The onlv agreement that existed 
was that witness should be paid a fair fee for his services. 
The matter was entirely in Burdick's liands; thinks there 
was a specific agreement about one case—of which witness 
was to get 50 per cent, but that is about all. That agree¬ 
ment was not in writing. Burdick had no obligation to wit¬ 
ness, except for his work as an accountant. Burdick thought 
about 25 per cent and expenses was fair, witness thought 
one third should be i)aid. There was no agreement as to 
what should be done. Witness anticipated he would be em¬ 
ployed on atsipecific contract as to a fee basis; but had no 
certainty. He had a definite agreement he would be paid a 
fair fee for his work done as an accountant but not on a 


percentage basis. Whatever a^^reement he had with Bur- 
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dick prior to January 13, 1930 was superseded by tlie agree¬ 
ment of tliat date. 

It was tlie practice to send correspondence to Cochran as 
well as to witness addressed to the ^laryland Bijilding. 
Witness received some letters addressed in his carej to the 
Maryland Building. Letters were addressed to Cbchran 
and Dunn, 225 Maryland Building. Another letter on the 
same date was addressed to Campbell Cochran, Jr. in care 
of the witness. 

Referring to a letter of January 18, 1930, the witness was 
asked: 

Q. But this letter, Plaintiff’s Exhibit Xo. 12 for identi¬ 
fication, is addressed to Campbell C. Cochran, Jr., hlunsey 
Building, Washington, I). C. According to your r(‘collec- 
tion, would that have been delivered at your office? A. Yes. 

Q. By whom ? A. By Canii)bell Cochran. 

Q. He had it in his hand and brought it to you with the 
letter? A. Yes. 

Thereupon, the defendant A. Hamilton Daughertyl, being 
called as a witness on behalf of the defendant Bur- 
142 dick, testified that he has been a member of the bar 
of the Supreme Court of the District since 1929; and 
that he had an agreement with the plaintiff to pay 'lim 10 
})er cent of all fees received by the i)laintiff, which agree¬ 
ment was ])reviously received in evidence. 

Whereupon, the defendants Burdick and Dunn announced 
the close of their case. 

Thereupon, the defendant Daugherty resumed th(‘ stand 
in his own behalf and testified that he had been employed 
in all cases, including the Burdick cases, with the knowl¬ 
edge and consent of Dunn. 

Witness also learned during the trial of this case that 
Burdick was in the C’itv while these cases were beirig filed 
and while witness was signing his name as attorin^y and 
filing the cases. In that connection witness stated that 
either on the occasion of his first or second intervielvv with 
Dunn, the latter told witness that he would introduce him 
to Burdick as soon as he came to the City. He was not in¬ 
troduced to Burdick at that time. It was witness’ under¬ 
standing that he was employed in all cases up until' Octo¬ 
ber, 1930, when Dunn asked witness to resign, stating at 


110 


CAMPBELL C. COCHRAX, JR., VS. 


that time that Burdick was a member of the bar of the Dis¬ 
trict of Columbia. 

The Court'thereui)on called witness’ attention to a letter 
written by him in which he stated that his name was put on 
the Burdick cases throue:h inadvertence and the witness re¬ 
plied, ** Y es, Mr. Dunn told me that I should not have signed 
them. ’ ’ 

Thereupon, the following occurred: 

The Court: Yes. Mr. Doughertv this is Plaintiff’s Ex- 
hibit Xo. 6, dated December 27, 1930, from you to Mr. Bur¬ 
dick, in which vou sav: 

‘In further answer to vour letter, mv name does 
143 still appear u])on your ])etitions, and 1 wish to make 
it clear that my signing them is a ])ure accident, and 
that I had no interest in them as attornev or otherwise.’ 

“Now, I have a little difficulty in reconciling that with 
vour formal statement. 

“The Witness: That may be an unfortunate use of words, 
‘pure accident’, but Mr. Dunn told me in October I should 
not sign Mr. Burdick’s petitions, as he was representing 
himself as a member of the bar, and I readily agreed to 
resign, because I had a number of other cases at that time. 

“The Court: Xow, getting back to February, 1930, what 
conversation did you have with Mr. Dunn about these Bur¬ 
dick cases? Do not give your conclusion from it, but the 
conversation, as near as you can recall. 

“The Witness: I was introduced by Mr. Cochran, and Mr. 
Dunn explained the law on the cases, and showed me sample 
petitions which he had prepared, and Mr. Cochran, if I 
remember, asked him if it was satisfactory for me to ap¬ 
pear in association with him in all of these cases, and Mr. 
Dunn said ves. That is mv recollection of the conversa¬ 
tion.” 

At the timei witness wrote his letter of December 27, 1930, 
to Burdick he knew of his contract with Cochran. He had 
that in mind when he wrote that letter. He did not then 
know whether Burdick knew of the contract between wdt- 
ness and Cochran, up until that time. Dunn, witness be¬ 
lieved, had informed witness that Burdick did not know of 
it; witness believed Burdick did not know’ of it or he would 
not have said! that he had no interest in it as attorney. 
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Thereupon the following occurred: | 

144 Mr. Xesbit: That is correct, that vou beliin^ed he 

• ^ I 

did not know anything about it up until Deceuiber 27, 
1930. On other question, Mr. Dougherty: In the contract 
you made with ^Ir. Cochran on the 7th of Februar|’, 1930, 
you will remember it provided you were to act as attorney 
of record. I am reading from Plaintiff’s Exhibit Ko. 2— 
“act as attorney of record in and for the claimanti> for a 
consideration of 10 per cent of the fees.” And it is also 
provided a furthei’ fee of 10 per cent should be ])aid| by the 
party of the first i)art to the party of the second part in 
all cases tried in o])en court in which the party of the second 
part ai)})ears. Did you understand from that, in your dis¬ 
cussions with Mr. Cochran, it would be necessary for you 
to go into o])en court and try these cases, and if you did. 


you would get 10 per cent! | 

The Witness: Yes; that was my understanding. | 

^Fr. Xesbit: Vou understood that Mr. Cochran was! not to 
go into open court himself? j 

The Witness: Yes. 

Mr. Xesbit: That is all. j 

Mr. Plowman: ^Fr. Dougherty, there is one questiop: This 
contract of February 7, 1930—Mr. Dunn was not a ]ukrty to 
that, was he ! j 

The Witness: Xo. 

Mr. Plowman: It sjieaks for itself. You were looking for 
your conqiensation from !Mr. Cochran! 

The Witness: Y es. I 

!Mr. Plowman: And not from ^Fr. Dunn? 

The Witness: That is correct. j 

i\Fr. Plowman : That is aU. j 

In response to a question by the Court, \\]itness 
145 said that he was talking with Cochran and Dijinn in 
February, 1930, and it was then his understdnding 
that he was to be employed in all the cases in which either 
of them was a party. He understood that ('Ochran was 
employed in these Burdick cases. | 

Thereupon, the following occurred: | 

“The Court: I do not understand you to say thdt Mr. 
Burdick’s name was mentioned, or that you were tolA that 
there was any distinction between the cases. 
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“The Witness: I knew that there was a distinction be¬ 
tween the cases. I knew that Mr. Burdick had a number of 
cases which he had forwarded to Mr. Dunn for filing. 

^‘The Court: And your understanding was that Mr. 
Cochran was employed in these cases, as well ? 

“The Witness: Yes; and when ^Ir. Cochran drew this 
contract, he!stated in there—oh, I think he said ‘All War 
Mineral cases”, but the contract speaks for itself. 

“The Court: I did not catch the words that you used— 
all that? 

“The Witness: ‘All War Mineral cases’. 

“The Court: Oh, ‘all War Mineral Cases’. Now, in Oc¬ 
tober vou were told that there was a misunderstanding 
about it, and as I understand your position it is that you 
then considered it was not worth while for yon to attempt 
to remain in these cases, and that ^Ir. Burdick had not un¬ 
derstood that you had been employed in them by Mr. Coch¬ 
ran? 

The Witness: That is correct. 

Thereupon, the plaintiff was called in rebuttal and tes¬ 
tified that before he was introduced to Burdick on 
146 January 11th, he did not have an understanding with 
Dunn to the effect that neither was to tell Burdick 
that plaintiff was not a member of the bar of the Supreme 
Court of the District. 

Later, whdn the question of his qualifications to file these 
suits, and when he knew Burdick was coming to Washington 
arose, about February 10th, he did not then have an under¬ 
standing or agreement with Dunn that Burdick was not to 
be told of the fact. 

Thereupon the following occurred: 

The Court: Ask him what he says occurred on that occa¬ 
sion. Let me see if I can give the question. Before you 
met Mr. Burdick, vou knew vou were about to meet him. did 
you not? You had talked this over with Mr. Dunn, and Mr. 
Dunn told you that he would recommend you for this em¬ 
ployment ? 

The Witness: He told me he would recommend me. 

The Court: Did he not tell you that he would recommend 
vou to Mr. Burdick ? 

The Witness: I think he mentioned it. 
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Witness and Dunn did not discuss the language Dunn 
should use in introducing the witness to Burdick. There 
was no discussion about it whatever. In respoijise to a 
question as to whether witness and Dunn had any arrange¬ 
ment covering the manner of his introduction to Burdick, 
he answered ‘‘no.” Later, when witness was refused per¬ 
mission to file some petitions he did not request Dunn not 
to tell Burdick about it. He did not at any time 'request 
Dunn to refrain from telling Burdick that witness '^vas not 
a member of the bar of this Court nor did he discijss with 
Dunn the wisdom of telling Burdick that witness '\|\’as not 
eligible to appear in the Supreme Court; that was ]iot dis¬ 
cussed at all. 

Witness was shown letter of January 24, 1930 from Bur¬ 
dick to witness and stated as far as he could recall he had 
never seen that letter until it was introduced in court. 

Thereupon the following occurred: 

The Court: What do you mean by that? Do you mean 
you did not, or you do not remember ever seeing it?j 

The Witness: That I do not remember having see^ it be¬ 
fore it was introduced in this Court. 

The Court: Did you ever tell Mr. Burdick that you 
147 had employed Mr. Dougherty in these cases? 

The Witness: No, sir. 

The Court: You are clear that vou did not do that? 

to 

The Witness: I did not. I 

The Court: You say in your petition that you kne^^ about 
it. You say in your petition that you were advised by the 
Chairman of the Board of Examiners that you could not 
appear specially, but you could appear in each case, pro¬ 
vided there was associated with you a member of the bar 
of this Court. Now, did you tell that to Mr. Burdick? 

The Witness: No, sir. j 

The Court: Why didn’t you? 

The Witness: I didn’t think it was necessary. i 

The Court: Why not ? 1 

The Witness: Because I was to do all the work. All that 
Mr. Doughertv had to do was to introduce me to thejCourt. 

C? V I 

The Court: When you were employed by Mr. Biirdick, 
did you tell him you were eligible to appear in the Supreme 
Court of the District? | 

The Witness: I told him I was not. I 
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The Court: You told him vou were uot eli 2 :ible. 

The Witness: Yes, sir; I told him 1 was not a member of 
the bar of the Su])reme Court of the District of Columbia. 

The Court: You told him also vou were not elipble to 
appear ? 

The Witness: I told him I was not a member of the bar. 
I do not think I told him I was not eliirible. 

The Court: At that time vou told him vou had a ri^ht to 
appear ? 

The Witness: Yes, sir. 

148 The Court: Did vou tell him that? 

The Witness: I couldiCl have told him that. 

The Court: Which did you do? 

The Witness: I told him I was not a member of the bar. 
The Court: Well, tell me about the other. Did you tell 
him that you were eligible to appear or not? 

The Witness: I can't say that I did in so many words. I 
think I did. 

The Court: ^’ou think you told him that you were eligible? 
The Witness: Yes. 

The Court: You mean that is your best recollection? 

The Witness: Yes. 

The Court: Now, when you learned you were not eligible, 

whv did vou not tell him? 

* * 

The Witness: Well, 1 was still eligible, with Dougherty 
to introduce me. 

The Court: Well, but you had already told him you were 
eligible, and he employed you under that understanding. 
Was it not your duty to tell him that you had made an 
error, so that if he was not satisfied, he could say so? 

The Witness: I didn’t think so. 

The Court: Did you consider whether you should tell him 
or not? 

The Witness: I don’t think I did. 

The Court: It did not even cross vour mind whether vou 

• » 

should tell him about that ? 

The Witness: No, sir. 

The Court: When you submitted the papers to him 

149 for him to sign, why did you not have j\Ir. Dougherty 
—when you submitted the petitions to Mr. Burdick 

for him to sign, why did you not have Mr. Dougherty’s 
name on those petitions before you submitted them to Mr. 
Burdick ? 
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The AVitness; I don’t know that they were not there. 

The Court: AMiat is the fact about it? AVere they there 
or were they not there?' i 

The AATtness: They may have been there. I coulcjn’t say. 

The Court: AA^ell, I would like you to be as definiie about 
that as you can. According to your recollection, |some of 
them may have been there. 

The AATtness: Y'es, sir. 

The Court: AA^ell, how clear are you about that? 

The AATtness: I couldn’t say exactly whether they were 
there or not. It is very possible or probable that they were 
there. 

The Court: AAliat makes you say that? 

The AAltness: Because we were getting them al] ready, 
and Air. Burdick was in town when they were sighed and 
ready to file. 

The Court: Did vou introduce Air. Dougherty to Mr. 
Burdick? “ | 

The AA'itness: I did not. 

The Court: AVhy not? 

The AATtness: He was not in the office when Mr. ]^urdick 
was. 

The Court: Did you understand when you employed Air. 
Dougherty, he was to take some part in these trials ? 

The AATtness: Only to introduce me. 

The Court: AA'hat? 

The AVitness: Only to introduce me. 

The Court: Introduce you to whom? 

The AATtness: To the Court. 

The Court: AA’ell, the contract provides for an additional 
fee if he takes part in the trial. 

The AAltness: If he was there; yes. If the case was tried, 
it would take up his time at the trial. That was all. 

The Court: Now, do I understand your frank testimony 
to be that, so far as you know, Air. Burdick did not know of 
Air. Dougherty’s employment by you? 

150 The AVitness: Yes, sir. | 

The Court: Then, will you tell me why in your an¬ 
swer you say that you employed Air. Dougherty wjith the 
knowledge and consent of the defendants Burdi(}k and 
Dunn? I 

Air. Frailey: Your Honor means in the bill. I 
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The Court: In the bill. Let me read you that paragraph, 
or perhaps you would rather look at it yourself. Read that 
tenth paragraph so that you will understand just what you 
did say. (Handing a document to the witness.) Why did 
you make the statement in this tenth i)aragraph of the bill 
of complaint] that you thereupon, which means after you 
had this opinion from the (Jhief of the Board of Examiners: 
“Thereu])on,'with the consent and knowledge of the defen¬ 
dants Burdick and Dunn, ])laintitf associated with him the 
defendant Doughertv.” I understand that vou state that 
this statement was not correct, so far as Mr. Burdick was 
concerned ? 

The Witness: I made a mistake so far as Burdick was 
concerned. 

The Court: Did you read the bill ? 

The Witness: Yes, sir. 

The Court: Did not that cross your mind / Did it not oc¬ 
cur to vou that it was a mistake when vou read the bill ? 

» * 

Tlie Witness: 1 don’t think I noticed it. 

The Court: What ? 

The Witness: I don’t think I noticed it. 

The Court: Did you read the opinion of the (’ourt of Ap¬ 
peals ? 

The Witness: Yes. 

The ('’ourt: Was not that o])inion based, in large part, 
upon the fact that you had alleged that Mr. Burdick knew 
of the employment of Mr. Dougherty? 

The Witness: I don’t remember. 

The Court: Do vou mean to sav vou never realized about 

• * w 

this error in your })etition until it was brought out at this 
trial ? 

The Witness: No, sir. 
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On cross examination, witness testified that he did 
152 not remember what Dunn said when he stated that he 
was going to introduce him to Burdick. He knew that 
the War Minerals Relief cases could be filed onlv in the 
Supreme Court of the District. He told Dunn on three or 
four occasions that he was not a member of the bar of that 
Court. Dunn knew of the conditions at the time he intro- 
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dnced witness to Burdick, and all ho said to Dunn when the 
latter stated that he was going to introduce him to Eiurdick 
was, “All right/’ Prior to the introduction Dunn tcld him 
that Burdick had a “bunch of cases” and that he would 
try to get them for witness. lie knew beforehand t|hat he 
would meet Burdick eventually, but did not know the date. 

The Court: Do vou want to add anvthing to what you 

» 4^ Cl? w 

have said? 

The Witness: Yes, sir. 

Thereupon the witness testified. 

At the time of signing the contract, Burdick aiu^ Dunn 
came to witness’ office in the Munsey J^uilding. Burdick had 
a contract written at the time. He said he had some of 
these cases and asked if witness would take them. Witness 


replied that he would and Burdick brought out th^s con¬ 
tract, and witness told him he was not a member of the 
Sui)reme (’ourt of the District of Columbia and that 
153 certificates were hanging on the wall of all thejcourts 
he was a member of, and Burdick went around and 
looked at each of them. I 


The C’ourt: I understood vou to sav a while ago, t 
that your present recollection was that you probabl 
him you were eligible to practice in the Supreme C( 


the District of Columbia in cases of this character. 


fiough, 
y told 
urt of 


The Witness: My recollection is that I told him I thought 
I was able to handle the cases. | 

The Court: That is not what I said. Will vou rcbd inv 
(piestion and see if that is a correct statement. Listen to 
my question. | 


(The reporter thereupon read the question of the 


C’ourt 


as above recorded). 

The Witness: Yes. 

Thereupon, Howe P. Cochran was called as a witness in 
rebuttal and testified that he is a member of the bar of the 
Supreme Court of the District, and in January 1930 was 
engaged in the business generally known as ‘Hax consult¬ 
ant” with offices in the Munsey Building, Washington] D. C. 
and Slater Building, Worcester, Massachusetts. On the 
first of January his office in the Munsey Building \v|as on 
the 6th floor and on Januarv 30 or Februarv 1st he moved 

4 * 1 

his offices to the 4th floor. On the 14th of January lije was 
on the 6th floor of the Munsey Building. On two do^rs of 
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his office the name “Howe P. Cochran” appeared and under 
it a line and then the word “Enter,” and gave the number 
on the third door. The third door had on it to the best of 
witness’ recollection, “Howe P. Cochran, Tax Consultant.” 
Then it had a little design like printers put on, and then it 
had ‘‘Howe P. Cochran and Staff”; and then on one side, 
“Worcester, Massachusetts” and on the otlier side, “Wash¬ 
ington, D. C.” So far as lie knew, he never had on the door 
to his office the words, “ Attorneys-at-Law”, at any time, 
even up to today. On that jiarticular day there was no such 
legend on the door. 

He called upon Burdick at his office in Xew York in 
March or April, as near as witness can place the day, he had 
no written memorandum of it, 1930, and had a conversation 
with him at that time. On that occasion Burdick said to the 
witness that he thought the plaintiff should be admitted to 
practice before the bar of the Supreme Court of the 
154 District of Columbia and should go into general 
practice. 

On Cross Examination he testified that he was not a mem¬ 
ber of the bar of the Supreme Court or of any other court 
in January, March and April 1930. He had no pecuniaiw 
interest in this case. The plaintiff is the brother of wit¬ 
ness. 

He thinks he advanced to his brother as a loan the cost 
of this suit, including costs of taking appeal to the Court 
of Appeals. 

He could not recall the exact words used by Burdick in 
his conversation with him in Xew York. His best recollec¬ 
tion of the words used bv Burdick is that he stated witness 
was hard on his brother, as usual with brothers, and that if 
his brother was in general practice he would make a great 
success and that witness should take steps to have him ad¬ 
mitted to the bar of the Supreme Court of the District of 
Columbia and to go into general practice because if he did 
he would make a great success. 

Before that statement was made witness asked Burdick 
how thev were getting along—referring to the War Min- 
erals cases. Witness also told him he had some misgivings 
about his brother because of his health, and Burdick said 
to witness then that witness was hard on his brother be¬ 
cause of his health. Burdick said witness was hard on his 


I 
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brother and sliould have him admitted to tlie Supreme 
Court of the Dist rict of Columbia, because if he were ad¬ 
mitted he would make a success. 

itness went to see Burdick about an entirely ciiffer- 
cut matter—at the sugefestion of Dunn. At the tine he 
went to see Burdick he knew his brother had taken the 
local bar examination and had failed once or twice. 
155 He knew he was not a member of the bar oi:‘ this 
Court. He did not brinj^- Burdick’s attention to this 
subject with reference to makine,* evidence in rei^urd to the 
present case—it never occurred to him. There was no case 
at that time and it never occurred to witness at all. He 
knew his brother was in these AVar ^rinerals cases and wit¬ 
ness had read the War Minerals Act once. He did not know 
that the Supreme Court of the District was the only court 
in wliich these cases could be filed. He knew that by spe¬ 
cial Act of Coni>Tess this Court, sitting as a U. S. District 
Court, did hav’e jurisdiction of these cases, but as to whether 
they could be brouirht elsewhere he did not know. He knew 
that a larire number of them were broui^’ht here. j 

Thereupon, Harry Schwartz, a witness called in rebuttal, 
testified in substance that he was a member of the bar of 
the Su])reme (\)urt of the District and in January 11930 
knew the plaintiff and Howe P. Cochran. He was associated 
with Howe P. Cochran in a u-reat manv matters and Avorked 


almost continuously on cases. Cochran’s office was thpn in 
the Munsey Buildinii; on the fourth or sixth floor. He iijoved 
about some; was on an ui)i)er floor and then moved 
as witness recalled. He knew Dunn and Burdick. Had 
known Dunn since 1918. Met Burdick ])robably two j^’ears 
ago. j 

On January 14, 1930 he was familiar with the office of 
Howe P. Cochran and was there almost every day. he 
recalled, there was on the entrance of Cochran’s officle the 
name ‘Hlowe P. Cochran”, then a line, and under that 
‘Hlowe P. Cochran and Staff”. As indicating their busi¬ 
ness, he had on the door, “Tax Auditors anc Ac- 
156 countants,” or something like that. There Avaj^ not 
under anv of the names on the door at that tim^ the 
words, ‘‘ Attornevs-at-Law. ’ ’ 

On Cross hlxamination he testified that on December 18th 
he thought, after Mr. Cochran was admitted to the bar, they 
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had the words “Law Offices’' on there. He couldn’t tell the 
exact date it , went on. When asked what attracted his at¬ 
tention to the date January 14, 1930, he said: 

“Because I knew Mr. Cochran at that time was doing 
tax work—well, I had a general impression of just what 
he—”. 

Nothing hapi)ened on January 14th no more than any 
other day to fix the matter in his mind; couldn’t say 
whether he was there on that date or not. Has no recollec¬ 
tion of any specific date. 

On Redirect Examination witness testified that prior to 
the admission of Howe P. Cochran to the bar, the words 
“ Attorneys-at-Law” did not appear on the door. There 
was not anything like that on the door. The wav he fixed 
the time when the words “Law Offices” went on the door is 
that after he yvas admitted to the bar, Howe Cochran neg¬ 
lected for some reason or other to put those words on the 
door, and witness was kidding him about it and stated: 
“MTiy don't you let the public know that you j^ractice law 
now? You have been studying law for some eight or nine 
years, off and on,” and some little time after that when 
witness came in to Cochran’s office he had the words on the 
door. It was reallv at the suggestion of witness that Coch- 
ran put them on. 

In January 1930 he had on the door probably “Worcester 
Office, Howe P. Cochran”, then he had another line on the 
door, “Howe P. Cochran and Staff” and some refer- 
157 ence to the Worcester office. 

He had either two or three rooms. In one suite he 
had a great big room and another room. That was on the 
upper floor. When he moved down, witness recalled he had 
two rooms. In one suite he had two or three doors. Wit¬ 
ness thought on one door Howe P. Cochran had his name 
and on the other door he had the staff and the Worcester 
office, and a reference to the Worcester office, and then on 
the third door witness thought, in 1930, he had the name of 
Fred Winston and he thinks he had his brother “C. C. 
Cochran” on the door there too. 

At present there is on the door, “Law Offices of Howe P. 
Cochran” and down in the corner he has Mr. DeOrsey and 
Cochran—DeOrsey, an associate of his and C. C. Cochran, 
and Davis, his accountant. 
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When asked “Is that all that is on there now? Ajre there 
any other doors?” 

“The Witness: ‘Law Offices, Howe P. Cochran,’ ^nd then 
at the corner he has these names.” 

He knew Cam})bell Cochran in 1930 and had known him 
for years. In 1930 he thinks plaintiff was a lawyer; thinks 
plaintiff’s name was on those doors in 1930. There^ was no 
inscription on the door as to his occupation. He h^d in the 
corner there “Counsel” and he had Winston, who is a 
lawyer, and C. C. Cochran. Plaintiff was shown on ihe door 
just as “Counsel” in 1930. 

Thereupon, Howe P. Cochran was recalled and 


testified 

in substance that no such words as “Of Counsel” was 

le office 
was on 
a scroll, 
ashing- 


placed under the name of the plaintiff on ti; 

158 doors of the witness on January 14. There 
the door, “Howe P. (^ochran”, then a line or 
and under that “Howe P. Cochran and Staff, 
ton.” 

On January 27, just before witness moved his office down¬ 
stairs, he had the door relettered. The door as relettered 
said: “Howe P. Cochran,” then a line, and on one side in 
small letters “Fi*ank L. Davis and Charles Leo DeOrsey” 
and on the other side in small letters, “Counsel, l^Ved S. 
Winston, C. C. Cochran, Jr.”; tlien another line and under 
that “Howe P. Cochran and Staff”, and under that pi small 
letters, “Frank L. Davis.” 

Witness fixes the date by a bill received from the man 
who did the lettering and also by a letter w^ritten by wit¬ 
ness to Davis. When asked when the lettering on tjie door 
was changed to “Attornevs-at-Law” or “Law Offices” he 
answered that he was admitted to the bar in October, 1930, 
and on the 3d of November, 1930, he had two words added 
above what was on the door. He fixes the date on which 
the change of lettering, “Law Offices”, was made by two 
things. One was by a letter he received from the man who 
did the lettering, dated December 9, 1930. The work was 
done on November 3d. He thinks the bill came in in De¬ 
cember 1930. He is not sui'O tliat he had a prior statement. 
That bill fixed witness’ recollection in this way—he was 
admitted to the bar on November 13. He did not change 
the door and Schwartz joked with him about it. jit was 
sometime after he w’as admitted that the door was changed. 
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Witness had his bill for the lettering that was done the 
first part of 1930. That was dated January 27, 1930. 

159 His brother had been admitted to the Court of 
Appeals i)rior to January 1930, and also to the bar 

of the State of North Carolina. 

Witness had a reason for not putting his brother’s name 
on the door as an attorney-at-law, which w<is that witness’ 
work was mostly actina: as tax counsel for New England 
lawyers who did not care to si)lit fees and who would charge 
their clients one fee for themselves and one fee for tax 
purposes, and witness’ fee was sometimes very large. 
Thereupon, the following occurred: 

‘^The Courtj: I am talking about your brother. Was there 
anv reason wliv he should not be described as an attorney 

V A' W 

at law thenf 

*^The Witness: If I had a law office, I would lose my New 
England business, which I well knew. I didn't want to have 
a law office.” 

When asked whether he knew that his brother had letter¬ 
heads and was using them as “Cam])bell C. Cochran, Jr., 
Attorney-at-L^w”, in witness’ Munsey Building office, he 
answered, think I did.” He thought his brother prob¬ 
ably had some letterheads after he went into some deal 
with Mr. Dunn—whether he did or not, witness could not 
say. Towards the latter part of January, 1930, he may 
have had some letterlieads printed. He did not know. He 
was shown one of defendants’ exhibits, containing his 
brother’s sign^iture, and said, “Yes, the latter part of Jan¬ 
uary’.” Thereupon, defendants’ exhibit No. 7 was received 
in evidence, for the purpose of showing the lettering 

160 on the stationery used by plaintiff in January, 1930, 
and is as follows: 

Campbell C. Cochran, Jr. 

Attorney-at-Law 
Munsey Building. 

Washington, D. C. 

The following excerpts from three petitions illustrate the 
manner in which the petitions involved were executed, veri¬ 
fied and signed, by Burdick, Cochran and Dougherty. 
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Equity 50,916. 


Filed Februa^^|’ 10, 1930. 


“Wherefore your petitioner prays that the said errors 
and erroneous rulings of law bv said Secretary of the In- 
terior be reyiewed and revised and therein the decree herein 
be certified to the Secretary of the Interior for aption and 
adjustment pursuant to the provisions of the Act of Con¬ 
gress (70th, 2d Session, Public Xo. 728) approved Febru¬ 
ary 13t]i, 1929, being an amendment to the aforesaid War 
Minerals Relief Act. 

(Simied) IRVING E. BURDICK 
(Typed) IRVING E. BURDICK 

Attorney for Petition\:r 
Munsey Building | 
Washington, D. C. | 

City of New York 
County of New York 
State of New York 

ss: 

Irving E. Burdick, being first duly sworn, dep(|)ses and 
says that he is tlie attorney in the within action; th4t he has 
read the foregoing petition and knows the contents thereof; 
tliat the same is true to his own knowledge, except as to the 
matters therein stated to be alleged on information and be¬ 
lief, and that as to those matters he believes it to Ic true. 

(Signed) IRVING E. BURDICK. 

Sworn to before me, this 7th day of February, 1:}30. 

(Signed) MARY C. SCHWERI | 

Notary Public, New Y(\rk Co. 

(Si-lied) CAMPBELL C. COCHRAN, JR. ! 

161 (Typed) CAMPBELL C. COCHRAN, JR. i 

Attorney of Record, I 

Munsey Building j 

Washington, D. C. j 

(Signed) A. HAMILTON DOUGHERTY | 

(Stamped) A. HAMILTON DOUGHERTY ! 

1510 H Street, N. W. 

Attorney for Petitioner.^^ 
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Equity 50,815 Filed February 4, 1930. 

Prayer substantially the same as that in Equity 50,916. 
After said prayer is the following: 

(Signed) IRVING E. BURDICK 
(Typed) IRVING E. BURDICK 

Attorney for Petitioner 
\ Munsev Building 

AVashington, D. C. 

Substantially same jurat as in 50,916, and 

(Signed) IRVING E. BURDICK 

Sworn to Februarv 1st, 1930 before same Notarv in New 
York. 

(Signed) CAMPBELL C. COCHRAN, JR. 

CAMPBELL C. COCPIRAN, JR., Coun.^vl 
Munsey Building, Washington, D. C. 

(Signed) A. HAMILTON DOUGHERTY 
(Typed) A. HAMILTON DOUGHERTY 
Attornexf for Petitioner 
1510 H Street, N. W. 

Equity 50,915 Filed P'^ebruary 10, 1930 

Prayer of i)etition same as in 50,916. 

After the prayer is the following: 

: (Signed) IRVING E. BURDICK 
(Typed) IRVING E. BURDICK 
' Attorney for Petitioner 

Munsev Building 
Washington, D. C. 

Substantially the same jurat but sworn to in the 
162 District of Columbia. 

It was: 

“Subscribed and sworn to before me this 10th day of Feb¬ 
ruary, 1930. 

(Signed) :\rARY V. JUDGE 
Notary Public. D. 
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(Signed) A. HAMILTON DOUGHERTY 
(Stamp) A. HAMILTON DOUGHERTY 
1510 H Street, N. \V. 

Attorney for Petitioner. 

(Signed) CAMPBELL C. COCHRAN, JR. 

(Typed) CAMPBELL C. COCHRAN, JR. 1 

Attorney for Petitiom^r, 

Munsey Building, 

\Vashington, D. C.” 

Forty-seven petitions were filed, in all of which Burdick 
signed as above indicated. Five petitions were signed by 
Cochran as attorney of record, two as attorney for peti¬ 
tioner, and one without designation as to the capacity in 
which he signed. In the other thirty-nine (39) cases Coch¬ 
ran signed the petitions as counsel, | 

In twenty-two of the cases Burdick, subsequent to the 
cancellation of the contract with Cochran, signed j consent 
decrees. 1 


Thereupon, in response to an inquiry by the Court, coun¬ 
sel for plaintiff in open Court stated to the Court that they 


made no claim for recovery on a quantum meruit for any 
services rendered by Cochran to Burdick up to Octo])er 31st, 
1930, the date Burdick cancelled the contract, plaintiff’s 


Exhibit No. 1, but based plaintiff’s right to relief solely 


upon the contract and the terms thereof. 

JESSE C. ADKINS 
Associate Justice. 

•Settled by counsel: 

HARRY FRIED:\rAN 
JOSEPH T. SHERIER 
Counsel for Plaintiff | 

CHARLES L. FRAILEY 
Counsel for Burdick. 

Counsel for Dunn. 

^larch 23, 1936 
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IN THE 


Haniteb States Court of ^ppeate 

FOR THE DISTRICT OF COLUMBIA 

No. 6733 

1 

Campbell C. Cochran, Jr., Appellant, 

V. 


Irving E. Burdick, William H. Dunn an 
A. H. Dougherty. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF THE CASE. I 

This is an appeal from the decision of the cou^t be¬ 
low in dismissing a bill for an accounting and discov¬ 
ery filed by appellant, an attorney-at-law, against 
Irving E. Burdick, an attorney-at-law, Willia^ H. 
Dunn, an accountant and A. H. Dougherty, an iittor- 
ney-at-law. This case was considered by this Court 
on a prior appeal. The decision of the court, favor¬ 
able to the appellant, is reported in 63 Appeals jD. C. 
150. ! 


2 


A chronological statement of the facts of record will 
help to clarify the issues. 


FACTS. 


Since 1919 there were inaiiv claims known as “War 
Mineral Claims’' pendinii* against the United States 
in the Department of Interior. (K. 60—Appendix A) 
The basis of these claims was that certain persons and 
corporations had expended money, time and elTort in 
search for certain minerals greatlv needed for the 
})rosecution! of the war; that they had been induced 
so to do by promises of the (Government, and, in conse¬ 
quence of the cessation of hostilities, they had sus¬ 
tained losses which the (rovernment had agreed to 
make good. 

The a])])ellee Burdick was an attorney-at-law in New 
York C’ity (R. 60) and had a large number of these 
claims upon which he had been working since 1919. 
(R. 60) The appellee Dunn had likewise been engaged 
on these claims as an employee of the (xovernment 
in the Department of Interior. (R. 56) In 1927 Dunn 
severed his Iconnection with the United States and be¬ 


gan to work with the ai)pellee Burdick on the jirosecu- 
tion of some of these claims. (R. 61) 

On February 13, 1929, Congress enacted a bill known 
as the War -Minerals Relief Act (Appendix A) author¬ 


izing claimants to file suits in the Su])reme (’ourt of 
the District of Columbia, sitting as a United States 


District Court, for the purpose of 


reviewing 

o 


conclu¬ 


sions of law, reached by the Secretary of the Interior. 
The Act (R. 60, 79) provided that such suits must 


be filed on or before the 13th dav of February, 1930. 
It was further provided that the Supreme (^ourt of the 
District of (i’olumbia should certify its rulings on the 


o 

O 


questions of law involved to the Secretary of fhe In¬ 
terior, whose duty it then became to settle the cases 
within his department in accordance with the c*onclu- 
sions of the court. (See Ap])endix A). We emphasize 
the fact that the Supreme Court of the District jof Co¬ 
lumbia was not siltiiii*,- as such, but was sittinf>* as a 
Cnited States District Court. For the purposes of the 
Act, it was but a Commission clothed with jurisdic¬ 
tion to determine certain questions of law but with¬ 
out authority to enter judgment in the cause. | (Aj)- 
pendix A) I 

Burdick and Dunn exchanged letters in December, 
1929, and January, 1930, concerning the matter or filing 
the necessary suits, (K. 61) On December 23,| Dunn 
wrote Burdick: j 

“Mr. Campbell C. Cochran of the Munsey [Build- 
ing is the atTornev who is acting in the njatters 
which 1 handle in which there is no attornev rej)- 
resentation. Mr. Cochran is familiar witlJ War 
^Minerals Relief matters.” (R. 61) 

“An association with Mr. Campbell C. Cochran 
would automalicallv introduce vou to Ilojve P. 
Cochran, one of the leading tax counsel in '\Vash- 
ington and a man who has made magnificent in¬ 
come within the past six or eight years. The Coch¬ 
ran boys are both old friends of mine and Howe 
has been of gi-eat help to me in the past trying 
months, that is financially.” (R. 61) | 

Xotwithstanding Burdick had been engaged onjthese 
cases since 1919 (R. 60) and that he and Dunn had 
worked on them since 1927, (R. 61) they allowed (deven 
months of the one year granted by the Act to elapse 
without taking any steps toward the preparation and 
filing of their suits. (R. 53) When but one month 
remained, and Burdick was faced with the necessity of 
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filing all his> suits within those thirty days, he eanie to 
Washington seeking someone wlio could I’elieve him 
of the situation and file these suits. (R. 62) Dunn, 
wlio at that time had associated with him the a])|)el- 
lant as attorney, was engaged in |)rei)aring suits on 
like claims of his own, (R. 61) and Burdick entered 
into negotiations with Dunn looking towards employ¬ 
ment of the latter and ai)i)ellant to tile his suits. (R. 
61, 62) 

With onlv thirty davs left, some of them Sundays 
and holidays, and with oyer a hundred claims to ex¬ 
amine and nearly fifty suits to prepare and file, an at¬ 
torney, such as ap])ellant, who was already on the work, 
prepared to go aliead, was a )iec('ssif t/ to Burdick and 
Dunn. (R. 82, 99) 

At this time appellant was a member of the Bar of 
this Court (R. 41) as well as of the Bar of the highest 
Court of the State of North Carolina, but was not a 
member of the Bar of the Supreme Court of the Dis¬ 
trict of Columbia. The a])i)ellee Burdick \yas a mem¬ 
ber of the Bar of the Courts of New York (R. 60) and 
Dunn was ap accountant, licensed to practice before 
the Department of the Interior. 

On the 13th day of January, 1930, by a jjrearranged 
plan (R. 74), Burdick had himself admitted to the Bar 
of tile Supreme Court of the District of Columbia, and 
on that day he made a contract in writing with appel¬ 
lant whereby the latter agreed among other things to 
“act as counsel” and to furnish Burdick an office in 
the District of Columbia. The contract follows (R. 9 
& 10, 42): 


“With, respect to the handling of all my War 
Mineral claims, which includes those in which I 
have ever been retained and whicli are at present 




within the control of either of us, 1 propoije that 
you are to prepare and file the necessary petitions 
in the Supreme Court of tlie District of Columbia 
and handle these claims through to comjdetion 
and final disposition on appeal, if appeals are 
taken. Mr. Dunn has a list of my claims dated 
March, 1927, to which should be added the Stew- 
art-Calvert case Xo. 813. 

‘‘You are to file petitions in some cases in the 
name of Mr. Cochran and others in my name giv¬ 
ing my address as in Mr. Cochran’s office in the 
Munsey Building. 

_ “We are to divide all the fees in all these| cases 
50 to me and 50% to you. 

“The fees to be divided include the so-<jalled, 
‘extras’ as well as the regular fees and we shall 
cooperate to obtain ‘Extras’ wherever possible. 

“The petitions shall be filed in my name in all 
cases in which the $11.00 payment is sent to :;ne by 
the claimant or is advanced bv me for the ilaim- 
ant. This payment is to be forwarded to ybu by 
me for the disbursement to the clerk of the C^ourt 
and the Marshal. If two or more petitioneifs are 
joined in one petition only one fee of $11.00! shall 
be advanced to you for disbursement. ! 

“Mr. Cochran is to act as Counsel in all of'these 
petitions and attend to all litigation, pleadings, 
motions, appeals, briefs, and so forth, subject to 
my general supervision of the cases, in whic^h my 
name appears as attorney. | 

“Mr. Dunn is to assist Mr. (’ochran and m^ gen¬ 
erally in collecting data, recommendationsj and 
decisions of the Secretary of the Interior and 
preparation of petitions, appeals, briefs, and so 
forth. 


“For each petition filed in my name I am to pay 
to you the sum of $5.00 to cover all stenographic 
and other expenses it being understood that any 
other necessary expenses are to be borne by you. 

“This agreement superc^’<^e5 and is in lieu of all 
other agreements between me and Mr. Dunn. 


6 


‘‘Please note your acceptance of the agTeoinent 
at the foot hereof.'' 


On tliat day Dunn and ai)pollant agreed to divide 
their oO peii* cent of tlu* f(*es, 40 ptn* cont to ;ippell:int 
and 60 ])er cent to Dunn. (R. 47) 

Tliereafter, a])i)ellant })roceeded to ])re])are the peti¬ 
tions and i>erfornied tlie tremendous task of actually 
com])leting and tiling forty-seven suits on Burdick's 
claims within a month. (R. 44, 93) The work was 
done under great ])ressure. (R. 95) This saved the 


rights of Burdick’s clients which otherwise would 


have been Host on February 13, 1930. (R. 82) 

All of these suits were filed in the name of, and vei’i- 


fied by Burdick, as attorney for the ])etitioners, and his 
address given thei'eon as the Munsev Building. (R. 
125) 

This was in accordance with Burdick’s ])lan of ac¬ 
tion in effect before he contracted with the appellant. 
(R. 74, 75) 

Equity Rule 8 of the (’ourt below ])rovides that 
“Every ])leading must be subscribed by the ])arty or 
his attorney, and every pleading of fact, e.xcept as 
otherwise |)rovided. must bo verified by the affidavit 
of the juirtiy, his agent or attorney.’' Law Rule 14 
of the lower ('ourt re(}uires that “The namo and street, 
post office address of the attorney offering the same 
[pleadingI for filing shall a])])ear under his signature.” 

Five of the i)etitions were signed by a])pellant as 
attornev of record two as attornev for ])etitioner, and 
one without'designation as to the cai)acity in which he 
signed. The remaining thirty-nine were signed as 
counsel. (R. 125) 

The War: Minerals Relief situation, just as Dunn 
wrote to Burdick on January 4, 1930, (R. 62) had many 


ty])ical cases and the record shows that there w|ere two 
test cases which had been appealed. (R. 44, 45, 47, 78). 
One is known in the record as the Chestatee Case and 
tile other as the Vindicator Case. (K. 45, 78) While 
these cases were iiendiiiir, all parties aerreed that all 
other cases should I'emain in status quo until tliose on 
appeal were decided. (R. 51-96) All jiarties agreed 
that there was nothing to do but to wait and everybody 
waited. (R. 51-96) j 

Burdick and appellant corresponded about the ap- 
]iealed cases and apiiellant ajipeared in this Court and 
filed a brief in connection with one of the test cases. 
(R. 51-44) 

On October 23, 1930, Dunn wrote a letter to Burdick, 
(R. 77) saying, “The men in the Deiiartinent at'e pre¬ 
paring to ‘pay’. * ^ * It is possible we may nave to 
revise our arrangement [meaning financial ailrange- 
ment (R. 94)] with this party [meaning the appel¬ 
lant]. (R. 94) * * * This we had better not discuss 
further until I see you.” (R. 77) 

Burdick wrote appellant seven days after tfie re¬ 
ceipt of Dunn’s letter and fired him. (R. 46) The 
letter reads: 

I 

“Greatly to my surprise and disappointiient I 
find that you have failed to carry out you|r con¬ 
tract with me of January 13, 1930. The co|ntract 
specifically provides that the i)etitions sh^ll be 
filed in my name in all cases in which the jl?11.00 
payment is sent to me by the claimants or is ad¬ 
vanced by me for the claimant. I sent you such 
remittance in about fiftv claims and I no'Jv dis- 
cover that these petitions are not filed in my name 
although I am admitted to practice in the Su]3reme 
(’ourt, as you both well know. 1 

“I was induced to enter into this agreement 
with Mr. Cochran because of the representation 
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made to me that he was admitted to practice in 
the 8u;})reme Court and could ‘act as counsel in 
ail these petitions and attend to all litigations, 
})leadings, motions, appeals, briefs and so fortli.” 
1 am surprised and griov’ed to discover that Mr. 
Cochran is not admitted to practice in the Su- 
})reme Court of the District of Columbia. I have 
recently discovered that Mr. A. H. Daugherty aj)- 
pears as attorney in many cases. 1 do not know 
Mr. Daugherty nor have I ever retained him or 
authorized him to ever appear in these cases. 1 
desire vou both to obtain at once, a consent from 

Mr. Daui»'hertv for tlie substitution of mv name 

» * 

as the attorney for the petitioners. I hot)e that 
you will act promptly in obtaining these substitu¬ 
tions and it will not be necessarv for me to take 

* 

the matter up with the C'ourt or with the Clerk 
of the Court. 

“For the reasons above stated 1 notifv vou of 
the cancellation of said agreement of Januarv 13, 
1930”. 

In Dunn’s letter of October 23, 1930, (K. 77) he 
wrote: “When lie agreed to represent you and while 
he was still doing certain work for me on his brother’s 
account, I was led to believe that he was a member of 
the Bar ofithe Supreme Court of the District of Co¬ 
lumbia. He was and is not." 

At that time, Dunn Iniviv and, by his own admission, 
had knoivn slnc<^ lir29 that Cochran was not a member 
of the Bar of the Su])reme Court of the District of 
(’olumbia. (R. 94, 97, 98, 99) 

Some cases have been settled, some fees collected 
(R. 93) but appellant has never been paid nor has he 
ever been i-ender(‘d an accounting. (R. 47) Appel¬ 
lant, being unable to collect the amounts due him fi*om 
tlie partnership existing between Dunn, Burdick and 
himself, brought this suit. 
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Appellee Burdick, defended on two ixrounds: (1) 
that ai)])ellant was inconijx'teiit; and (-) that he was 
induced to enter into the coniract by a fraudulent 
re])resentation of the ai)pellant that he was a ::nember 
of the Bar of the Supreme (k)urt of the Districf of Co¬ 
lumbia. 

The first defense was in effect abandoned. Xo i)roof 
was offered of incompetency, nei^'lect or unskill fulness. 

The defense, therefore, rested on the allegi|tion of 
fraud in the procurement of tlie contract. In tjie light 
of tile def(‘nse I'eiied u])on, additional facts shpuld be 
])resent(‘d. Fii’st, the exact circumstances of tl^e mak¬ 
ing of th(‘ conti-act: and second, the association! of the 
a p [)e 11 ee Dougl i e rt y. 

Tile testimonv in regard to the making of tie con¬ 


tract is in conflict. The ap])ellant Cochran says that 
Burdick came to liis otlice on the 13th dav of Januarv, 
1930, (R. 48-53) with the contract made out ancl asked 
him no cpiestions excejit to sign, (R. 53) which he did 
(R. 53); that Dunn brought Burdick in (R. 52); that 
he told Bui‘dick he was a member of the Bar of the 
Court of A])])eals of the District of Columbia; 'diat he 
sliowed Burdick his certificates on the wall, (]R. 48) 
and that not being a member of the Bar of tjlie Su- 
jirenie Court of the District of Columbia, thep was 
no certificate from that Court. (R. 48) He s^iys he 
told Burdick that he was not a member of the Bar of 
the Supreme Court of the District of Columbia. (R. 
48) 

Dunn tells a ditTerent version as to why he helped 
a|)pellant get the job. He says he was indebted to the 
a])])ellant’s brother and owed him a debt of gratitude. 
(R. 105, 106.) He testified that appellant did not say 
he was a member of the Bar of the Supreme Court 
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of the District of Columbia (R. 100), and that ''he did 
not say anything which would cause anybody to be¬ 
lieve that he claimed to be a member of [that] Court ". 

(R. 100). 

Burdick testified that he did not ask appellant 
whether he i was a member of the Bar of the lower 
Court and that appellant never said he was admitted 
to practice in the Supreme Court of the District of 
Columbia. (R. 74, 75, 76) 

As to the second point, the employment of appellee, 
Dougherty, ,the appellant Cochran believed and still 
believes (R.i92) that he had the right to a})pear in the 
Supreme Court of the District of Columbia as counsel 
in these cases. He thought he had the right to appear 
under the rule of comity and also because the Supreme 
Court of the District of Columbia was not sitting as 
such, but as District Court of the United States under 
the terms of the Act conferring limited jurisdiction 
upon it, for the sole purpose of rendering declaratory 
judgments. (R. 50, 154—Appendix A). The right of 
appellant, a'member of the Bar of this Court, to per¬ 
form the contract was settled by the decision of this 
Court on thb former appeal. He also had the right to 
appear as counsel along with Burdick who was ad¬ 
mitted to practice in the Court below. (R. 88) 

During the time appellant was engaged in ])reparing 
and filing petitions for Burdick, he and Dunn were 
likewise })reparing and filing ])etitions in similar cases 
belonging tO Dunn. (R. 94, 95) After a few petitions 
had been filed the clerk of the Court below, in ignor¬ 
ance of Burdick's admission to practice in that court, 
and failing to discover that on all of the petitions filed 
in the Burdick cases the latter appeared as attorney, 
suggested that, as appellant was not admitted to prac- 


tice there, it would be necessary for him to associate 
some member of the Bar of the lower Court in the 
cases. (R. 87, 88) 

The appellant reported to Dunn that his right to 
ai)pear as attorney of record had been questioned and 
they agreed tliat appellee Dougherty, a member of the 
bar of the Court below, should be associated in cases 
tiled for Dunn. (R. 56) 

Testimony from here on as to whether or not thev 

» ^ 

agreed Dougherty should be associated with the ap- 
])ellant in the Burdick cases is conflicting. Ddnn says 
that they agreed it was unnecessarv’ to associate 
Dougherty on Burdick’s cases because Burdick had 
been admitted to ])ractice, which gaye a])pellant| a right 
to file the suits. (R. 92, 93.) Dougherty wrote Burdick 
that he signed the petitions inadyertently (1^. 110), 
but he testified to the contrary. (109-110.) The 
ap])ellant says that Dunn and Dougherty and he con¬ 
ferred, and it was agreed to associate Dougherty on 
those cases (R. 56.) The assistant clerk of the Court 
below, when called as a witness, testified that, i]i ignor¬ 
ance of the fact that Burdick was admitted to that 
(’ourt, he impro])erly adyised a])pellant that h|.^ would 
have to associate local counsel; that this was done un¬ 
der liis orders, and that the local counsel so associated 
in these cases was Dougherty. (R. 88) 

ASSIGNMENT OF ERRORS. | 

At the conclusion of the trial, appellant requested 
certain findings of fact and conclusions of law], which 
requests were denied, to which action of thc: Court 
appellant duly excepted. (R. 27, 28, 29, 20, 31.) 
Thereupon, over the objection and exceiition of appel¬ 
lant, the court made certain findings of fact and con- 
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elusions of law to the elfeet that the eoiitract of Janu¬ 
ary 13, 1930 was iinluced and procured by material 
false and fraudulent statements and concealments on 
the part of appellant and Dunn, and entered its decree 


dismissing the bill. (K. 32-3S) 

Upon tlie iforegoing e.\cet)tions, the appellant 
tlie following assignments of error: 


bases 


1. In dismissing the l)ill of com])laint. 

2. In refusing to make the several lindings of 
fact requested by the plaintiff. 

3. In making the findings of fact rinpiested by 
the defendants. 


4. In overruling the objections 
of the plain till to the re<] nested 
of the defendants. 


and exceptions 
lindings of fact 


5. In refusing to make the conclusions of law 
requested by the plaintiff. 

6. In overruling the objections and exce])tions 
of the plaintiff to the defendants' recjuests for 
conclusions of law. 

7. In admitting and excluding testimony over 
the objection and exception of the ])laintiff. 

8. In entering the decree appealed from. 

9. In making the conclusions of law re(piested 
bv the defendants. 


ARGUMENT. 

Boiled down to its essentials, this is simply another 
case of the age old situation where two partners have 
conspired to cheat the third ])artner out of his share 
of the partnership ])roceeds. They took in the third 
partner in this i)articular cas(‘ because they had so 
neglected their work that but thirtv davs were left of 
the statutory time in which to file a large number of 
law suits and they had to have the services of some 
person equipped and able to draw and file forty-seven 
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law suits ill less than thirty days. Even inoi|‘e than 
that, they had to have someone who could sort out the 
fortv-seven law suits from more than one hundred 
claims, collect the facts, draw the iietitions, and file 
them on time. The appellant was “their man”, “he 
could fill the hill”. He did. When his work was done, 
their riu'hts saved, and victory was in si<i:ht tlnw then 
endeavored to ai)])ro])riate to themselv'es the entire 
fruits of the venture. That is all the case amounts to. 

When this case was first tried in this Court on de¬ 
murrer, Mr. Justice Robb asked the attornev fpr Bur- 
dick what made his conscience so tender now that he 


had the money. Which statement the appellantj thinks 
sums uj) the case today, as it did then, (piite i^iaster- 

fullv. Their conscience was not so tender when thev 

• ♦ 

had but thirtv dav< in which to examine over a hun- 

» • 

dred claims and file fortv-seven suits. Their con- 
science was not so tender during all the time that these 
cases were pending, but when victory was in sight they 
were overcome with devotion to the ethics of the yiro- 
fession and cried to high heaven about the wrong that 


the appellant was doing by daring to practicje law. 
A wrong that turned out to be a Right. | 

The excuse which thev urged is that Burdick \ras de- 
ceived into entering into a contract by misrej)r(?senta- 
tion as to the aippellant’s membership in the 3ar of 
the Supreme Court of the District of Columbia. This 
claim has no foundation in fact; but assuming (“hough 
not admitting) that it did, Burdick thinks he can avail 


himself of all the proceeds of the efforts of the appel¬ 
lant and still urge this excuse even though the i^lleged 
decei)tion worked to his advantage, and even ihough 
the contract is executed. Dunn is entirely \Hthout 
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appellant was not a member of the Bar of the Supreme 
Court of the District of Columbia. Dunn's excuse is 
even more absurd. He says that because the ai)pel- 
lant’s brother had helped him, by lar<re loans of money 
to both him and his wife at a time when he was in 
desperate need, he thouicht he owed it as an obliiration 
to the appellant to take him in on these cases. (R. 
106) But when success was at hand he foru-ot his debt 
of ii'ratitude and concocted the scheme to ii’et rid of aj)- 
pellant without payinir him. 

The facts of the case are that the ap})ellant did not 
at any time rei)resent to Burdick that he was a mem¬ 
ber of the Bar of the Supreme Court of the District 
of Columbia. Burdick admits that (R. 76), and so the 
case falls. 


In view of the former decision of this court, the only 
possible hoj)e that Burdick and Dunn have of dis¬ 
honoring their agreement and converting the appel¬ 
lant's share of the proceeds to their own use, is in at- 
tem])ting to show that the ai'.pellant induced the mak¬ 
ing of the contract by falsely and fraudulently reju'e- 
senting to Burdick that he was a member of the Bar 
of the Supreme ('ourt of the District of Columbia, to 
the hurt of Burdick. 

This question, rys* (i legal prapo.^iiunt, is discussed 
below but it should first be considered as a (jiiestion of 
fact. A])peilant says he informed Burdick he was not 
a member of the Bar of the ('ourt below. Dunn savs 
he introduced appellant to Burdick and that he did not 
say appellant was a member of the Bar of the Court 
below. Appellant's brother testified that Burdick told 
him he knew appellant was not a member of the Bar 
of that Court. Dunn says the ai)pellant made no state¬ 
ment that could have lead anybody to believe that he 
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claimed to be a member of the Bar of the Court below. 
Both Burdick and Dunn testified that they were the 
only jiersons present at the conference resultins: in the 
employment of the apjiellant and that the api)(‘llant at 
no time stated that he was a member of the Bar of the 
lower Court. 

Burdick stands alone against his co-con5|;pirator 
Dunn, against the a])])ellant, and against the witness 
Howe P. Cochran. And even Burdick himself did not 
have the temerity to state that appellant claim(‘d to be 
a member of the Bar of the (.’’ourt below. The simple 
truth is that a])]iellant did not claim to be or represent 
himself to be a member of the Bar of the Court below, 
stated that he was not a member of that Bar, and that 
Burdick knew it, and he himself admitted that ^‘act. 

When cons])irators are brought into Court to|answer 
for their misdeeds they are ever ready with plausible 
excuses to account for their actions. It is not alwavs 
so before the lawsuit starts and when thev are acting 
more naturallv. 

Let us examine their utterances made before this ac¬ 
counting was demanded. 

The real reasons for employing the appellaijt were 
written down at the time, and we have that wrjting. 

Dunn wrote Burdick on December *28, 1929 tjiat the 
appellant was his (Dunn’s) attorney in similar mat¬ 
ters. (R. 61) That ai)])ellant was familiar with War 
^linerals Relief matters (R. 61); that an association 
with a])])ellant would automatically introduce Rlurdick 
to a])i)ellant's brother who had been of great help to 
Dunn financially. (R. 61) 

There is the reason for the employment. Appellant 
understood the work, he could do the work, a^d his 
brother could render financial assistance. 1 
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'When the fruits of the venture were in si^-lit, what 
lia])|)ened ! 

Dunn |)ro|)os(‘(l to Burdick that it was time to over¬ 
reach the ap])ellant. That is the only fair interpreta¬ 
tion of Dunn's letter of Octobei* *23, 1930. (K. 77) He 

said: 

“The depai’tnient is pr(‘parinii' to ‘p^h^’’* 

“It is,possi])le we may have to revise our [ finan¬ 
cial ] arranu'ements with this })artv [the appel¬ 
lant]." 

In this letter Dunn stated that he was led to believe 
appellant was a member of the Bar of the Sii})reme 
('ourt of theiDistrict, wlu*reas he “was, and is not”. 

Dunn latei* testified that he knew in 1929 the ai)i)el- 
lant was not a member of the Bar of the Su])reme ('ourt 
of the Disti*i|Ct of ('olumbia (K. 99) so when he made 
the statement in that letter he knew it was not a true 
statement. 

At this ])oint it is not amiss to jmint out that the 
Dunn who wrote this letter of October 23, 1930 when 
victory was in si<rht and the de])artment was i)re})arin<»: 
to ‘])ay' is the same Dunn who testified that he was so 
anxious to help appellant i*vt the work because of a debt 
of <^ratitnde. 

Whether or not Burdick connived with Dunn for the 
writiiiiT of this letter, Burdick seized upon it as an ex¬ 
cuse to attem])t to d(‘})rive the a 2 )])ellant of his just 
share of the ])artnership proceeds. 

At the date of the contract, Burdick was a member 
of the Bar of the lower Dourt, which fact must have 
been known to appellant, since the contract clearly pro¬ 
vided that the ])etitions here involved for the relief of 
Burdick’s clients were to be filed in the name of Bur- 


dick as attorney, with his address given therec^n as in 
the Munsey Building, in conformity to the require¬ 
ments of Kciuity Kule 8 and Law Rule 14 of th[? lower 
Lourt. This Loui’t has already held that appellant had 
a right to make the conti'act in (question, (63 Ap]). 
I). C. 150) 

On the former api)eal, it was held that the enqdoy- 
nient of Dougherty by a])])ellant, and his ap})|atrance 
in the causes, rentlered ai)])ellant legally eligible to ])er- 
form his contract with Burdick. It now a])])earing 
that Burdick, himself, was (jualihed to a])i)ear a-^ attoi-- 
ney of record, and had so a])])(‘ai‘ed, it follows that the 
legality of appellant's right to act as counsel is ])eyond 
question, whether he em})loyed Dougherty or n[)t. On 
each petition hied, thei*e appeared a member of the Bar 
of the ('ourt below, in association with whom ai pellant 
a))i)eared as counsel. This constituted a complete jus¬ 
tification of his representation of eligibility to appear 
as counsel in the causes. I 


AS TO THE QUESTION OF FRAUD. 

It is elementarv that the luirden of establishing mis- 
rei)resentation or fraud rests upon the party alleging 


it. This rule is clearly stated in Souihrni Drvclop- 
nieitf Co. V. Silrcr, 125 S., 247, 250, where it :s said: 

“The burden of proof is on the complainant; 
and unless he brings evidence sufficient to over¬ 
come the natural presumption of fair dealing and 
honesty, a court of equity will not be justified in 
setting aside a contract on the ground of fraudu¬ 
lent re])resentations. In order to establish a 
charge of this character the complainant must 
show, by clear aad dcciswe proof: 

First. That the defendant has made a repre¬ 
sentation in regard to a material fact; \ 
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SecoufJhj. That such representation is false: 

TlrirfJhf. That such representation was not ac- 
tuallv believed bv the defendant, on reasonable 
grounds, to be true; 

FouriJdij. That it was made with intent that it 
should be acted on; 

Fiffhlij. That it was acted upon by complainant 
to liis damage; and 

Sixthly. That in so acting on it the com})lain¬ 
ant was ignorant of its falsity, and reasonably be¬ 
lieved it to be true.’- 

Let us take these elements one by one— 

(1) The representation was that appellant was elig¬ 
ible to perform the contract that he made. 

(2) The representation of the appellant that he was 
(jualified to act as counsel undei* Burdick and to carry 
out the contract 7i:as true. 

(3) The ai)])ellant did hidicvc the rcpresrufatio)! to 
be true, and it teas true. (R. 92) 

(4) Any rei^resentation a])])ellant made was made 
with intent that it bo acted on. 

(5) No damaye of auy ,^ort u'as suifer<‘d by Burdiek 
as a result Of any representation made by appellant. 
The facts are that the riyhts of Burdiek\'< elieuts were 
.'^aved by appellant. If we assume (though it is not 
true) that the appellant did represent that he was a 
member of the Bar of the Court below, it is not shown 
and cannot!be shown that such representation was in 
any sense material or operated to the ])rejudice of 
Burdick in the slightest degree. 

In addition, on the day of the execution of the con¬ 
tract, Burdick appeared in the office of the clerk of the 
Court below and procured his own admission to the 
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Bai- thereof. At that time, the means of kncKvledge 
were at hand, and he had only to consult the roster of 
attorneys to determine for himself whether aj^pellant 
was admitted to practice as allegedly represented. 
Having failed to avail himself of such information, he 
cannot now be heard to complain of a false represen¬ 
tation in that respect. Shappirio v. Goldhc^-gy 192 
U. S. 232. 

Under the above circumstances, it is belie^'ed the 
defense advanced is entirelv without merit. 

APPELLANT IS ENTITLED TO AN ACCOUltTING. 

I 

The a})pellant's right to an accounting, ratluT than 
a legal reniedv, is clearlv established bv the diecision 
of this ('ourt on the former appeal, wherein it was 
said: 

“The relationship between the parties (treated 
by the contract is in the nature of a special part- 
nershi}). They were engaged in a common enter¬ 
prise for mutual benefit. This constitutes a spe¬ 
cial partnership. Dingnian v. Henry, 5ll App. 
D. C. 339, 279 Fed. 795. Equity will assume juris¬ 
diction of matters of accounting where disputes 
arise betweeii partners. ‘So uniformly have courts 
of equity assumed jurisdiction of matters of ac¬ 
count, that the rule in general terms is now estab¬ 
lished that all matters of account, and this applies 
to cases involving accounts, whether arising ex 
contractu or quasi ex contractu.' Stockpian v. 
Fagan, 58 App. D. C., 240, 29 Fed. (2d) 44p, 441; 
1 C. J. 614.” 


The appellant’s recovery is not limited to tl 
sonable value of the service rendered, but is to 
termined by the contract between the parties, 
shown bv the authorities hereinafter cited. 


e rea- 
be de- 
as is 



20 


The right of any partner to terminate tlie relation¬ 
ship cannot be questioned. On this point, the Suj)rem(' 
i’ourt, in Karrick v. IIaimanunt, 168 U. 8. 328, 335, 
said : 

Kven when by the ])artnershi}) articles they have 
covenanted with each other that the pai’tnersliip 
shall continue for a certain period, the partner¬ 
ship may be dissolved at any time, at the will of 
any partner, so far as to put an end to the ])art- 
nership I relation and to the authority of each ])art- 
ner to act for all: but rendering the })arlner who 
breaks his covenant liable to an action at law for 
damages; as in other cases of breaches of con¬ 
tract.^* • * 

In a court of equity, a partner who, after dis- 
solutioiii of the partnership, carries on the busi¬ 
ness with the partnershi]) proi)erty, is liable, at 
the election of the other jiartner or his rei)rescn- 
tative, to account for the profits thereof, subject 
to proi)er allowances. 

In the case last cited the Su})reme Court allowed 
recovery for the full amount of the profits realized by 
the ])artnership notwithstanding the excluded ])artner 
contributed nothing further to the partnership enter- 
})rise. 

In Ambler v. Whipple, 20 'Wall. 546, a case originat¬ 
ing in this District, it apjieared that Ambler and 
Whipple entered into a co-partnership for the ])urpose 
of ex])erimenting with and bringing to perfection an in¬ 
vention for using gas for lighting and heating i)ur- 
j)oses. The icontract provided that the ])rofits, after 
deducting expenses, should be equally divided. After 
considerable ])rogress had been made, 'Whi])])le ex¬ 
cluded Ambler from the premises and i)revented him 
from further: participation in the project. To a bill 
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filed for an accounting by Ambler, Wliii)ple defended 
upon the ground, among others, that Ambler ha|l aban¬ 
doned tlu‘ enterprise and had been guilty of diunken- 
ness and dishonesty, justifying his exclusion frein par- 
ticij)ation in the affairs of the co-i)artnership. In dis- 
posing of these defenses, the Court, at pages 557, 
said: 

Xor is tliere any such evidence of abandonment 
of the enterprise on the part of Ambler as to jus¬ 
tify the court in holding that he had lost br for- 
feited his rights in the venture. It is tigie that 
about the middle of August he left Washington 
City for a week or two, but when he returned he 
found himself excluded from the workshop and 
from all particii)ation in Whipple’s plans, and it 
seems probable he was, by Whi])])le's authority, 
forbidden to iro there before he left the citv. It 

V I 

is unreasonable to call this a voluntary aban- 

► I 

donment of the enterprise. | 

What weight would be given to the chaifges of 
bad character, drunkenness, and dishonesty in a 
suit by '\Vhij)ple to dissolve the partners]lip we 
n(‘ed not hei*e stat(‘. If all that is charged were 
proved in such a suit it would make a stroijg case 
for relief, on such terms as equity might impose 
for the protection of both parties. But they did 
not authorize Wliipple, of his own motion, to 
treat the partnershi]) as ended and take to him¬ 
self all the benefits of their joint labors and joint 
])roperty. It seems also to be a fair inference 
from the pleadings and other circumstanc(3s that 
AVliipple must hav*e known of Ambler’s conviction 
for felonv before he entered into the agreement 
with him. 

AVe are also of the opinion that Whipple is 
cJtargeahle as trustee for Ambler with one-half of 
all that has been realized or may be realize\l from 
the use of the patent to Whipple and Ambler and 
the patent to Whipple and Dickerson, 



In the case last cited it a})peared that Wliip})le, as 
soon as he realized the project was about to become 
fruitful, consjjired with Dickerson, his co-defendant, 
to eliminate Ambler. In the instant case the evidence 
stroiiixly indicates that as soon as Dunn and Burdick 
were advised that the cases would likely be settled on 
stipulation, that no further work would be necessary, 
and that the Department was ready to ])ay, they de¬ 


termined to eliminate (\)chran. 


This contention finds 


support in the letter of Dunn to Burdick of October 
23, 1930. (R. 94, 95) It is admitted that Dunn con¬ 

tinued in the partnershij) business with Burdick ui)on 
some new financial arrangement and that between 
them tliey have taken to themselves the entire fruits 


of the partnership etforts, to the exclusion of Oochran. 

In McGowan v. Parish, 237 U. S. 285, it appeared 
that Parisli had employed ^IcGowan and another to 
j)rosecute for him a claim against the United States. 
Before the com})letion of the work disputes arose 
as the result of which Parish wrote to McGowan inti¬ 


mating a desire that McGowan should abandon the 
case and turn the matter over to Parish with unre¬ 


stricted and unrestrained control, to do whatever he 
deemed best. 


Thereafter other counsel were employed by Parish 
who took the final steps in concluding the litigation. 

In holding that the plaintiffs were entitled to re¬ 
cover the full amount of their eomi)ensation as fixed 
bv the contract, notwithstanding thev had not com- 
I)leted the case, the court said: (p. 299) 


‘H^om})lainants are therefore entitled to com¬ 
pensation; and since the attorneys' services were 
admittedly of great value, and resulted in secur¬ 
ing to Mr. Parish, as this court, in effect, lield in 
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214 U. S. 124 ^ ^ a complete right to tfie pay¬ 

ment of the money, and since it was his fault, and 
not tlieirs, that the final steps to recover it were 
not taken by them, no reason is shown why com¬ 
plainants should not receive the entire iimount 
stipulated for in the contract. Those instruments 
may he i-esorted to as a basis for calculating the 
conit)ensation of the attorneys, irrespective of any 
(piestion about their effect as assignments because 
of Sec. 3477, Rev. Stat.” 


The (\)urt also held that the failui'e of the attorneys, 
after their dismissal, to make an express tender of 
their services to the executrix of Parish did not de¬ 
feat their right to compensation when the clailm was 
finally allowed through the efl’oids of other c 

Testimony of Burdick 

We ought not to pass by the character of the testi¬ 
mony of Burdick without examining it a litt e. A 
charitable account of his testimony would be 1o say 
that it was inaccurate and untrustworthv. 

Burdick testified that when he received Dunn’s let¬ 
ter of October 23, 1930, he came to Washington, which 
is probably true, and found that appellant was not 
admitted. (R. 08-78) He also swore that when he 
came to Washington he talked with Dunn but not with 
the a])i)ellant, (R. 70) and that appellant had disap- 
pvart'd several aifjiifhs before aud could )iot he fouvd, 
(R. 76) The record shows that Burdick and appellant 
had e.xchanged letters ivifhiN Ihe iveek; (R. 45) Bur¬ 
dick had written to ap])ellant on October 9, (hk 45) 
and received a reply on October lo\ (R. 45) he had 
written to a])pellant on October 16, (R. 45) and re¬ 
ceived a reply on October 24, (R. 46) the day \after 
Dunn’s letter. It is clear that when Burdick testified 


ounsel. 
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that appellant had disappeared several months before 
and could not be found, his testimony was untrue, he 
must have known his testimony was untrue. 

Burdick testified he hired appellant only because he 
was a member of the Bar of the Supreme Court of the 
District of ('"olumbia (R. 65) as he had to have a mem¬ 
ber of that Bar, (R. 63) but after he dismissed appel¬ 
lant, }((' ('mphtijrfi Dunu (R. 79, 91) who was not a 
member of the Bar of the Supreme Court of the Dis¬ 
trict of Columbia. (R. 63) 

The facts are that after accomplishing the cancella¬ 
tion of the ! contract and the exclusion of appellant 
from further participation in the ])artnership enter- 
])rise, Burdick and Dunn continued together in the 
handling of the cases under an alleged new arrange¬ 
ment, the exact nature of which neither seemed willing 
to disclose. (Burdick Record 79. Dunn Record 91-93) 
His subse(iuent actions are strictly inconsistent with 

his testimony. ' 

• 

Burdick testified that he did not know on January 
13, 1930, that he was to be admitted to the Bar on that 
day, (R. 70) but it is a fact that he was admitted that 
day. (R. f>l) And yet, on January 2nd he wrote Dunn 
that he was to be admitted on the 13th. (R. 74) His 

testimony that he did not know on the 13th that he 

would be admitted that dav could not be true for he 

« 

knew it on the 2nd. It is well known that admissions 
do not ha])pen spontaneously, they recjuire ])re])aration 
and notice. i Burdick had that notice though he testi¬ 
fied that he did not. 

Burdick testified that he did not want a Washington 
office (R. 71) yet he told Dunn he had to have one 
(R. 74, 75) and lie contracted with appellant for one, 
and he used appellant's office as his address on plead- 
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in<rs filed April 14, 1931, months after appellaijit was 
dismissed. (R. 73) 

Hnrdiek testified that when ai)pellant wrote him on 
October 24, 1930, (R. 46) that it was generally believed 
that when the Vindicator and Ohestatee cases w(n'e de¬ 
cided, the ii-overnment would settle, a])pellant was 
wrone:. Dunn, however, wrote Burdick the same thing 
on the day before (Oct. 23, 1930—R. 77) and //c (Dunn) 
was not wrong. The only conclusion to be drawn from 
these facts is that appellant was right and Bjirdick 
knew it, though he testified otherwise. j 

The Letter of January 24, 1930. 

There was offered in evidence over objection a re¬ 
markable letter dated January 24, 1930, of the most 
persuasive self-serving character. If this letter is to 
be taken as genuine and at its face value, it wouldl seem 
that Burdick in a casual letter to appellant, went way 


out of his way to manufacture pen and ink evidence 
to offer at this trial to the effect that appellant had 
silently acquiesced in a statement that he was a Mem¬ 
ber of the Bar of the Supreme Court of the District 
of Columbia. 


The copy of this letter was offered in evidence by 
Burdick. (R. 67) The original of this letterj was 
found in the hands of Dunn. (R. 67) Appellant ^ever 
received and nev'er saw it. (R. 113) These facts 
alone are sigiiificant. But consider the manner of its 
introduction in evidence. Counsel for Burdick re¬ 
quested appellant to produce the original to be offered 
in evidence (R. 66) although he well knew Dunn then 
had it. (R. 67) Naturally appellant could not pro¬ 
duce the original because Dunn had it, so counsejl for 
Burdick, with protestations of fair play, offeree^ the 
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carbon copy in eviuencc because of the absence of the 
ori^i'inal. (R. 67) 

If counsel for Burdick knew, as he admitted he did, 
liiat the orin’inal of this letter was in Dunirs ])osses- 
>i()n at lh<‘ li-ial tal)!(*, why did he do the vain thini»: of 
caliin.u' u])OU appellant to ])roduce it t And why did he 
olTer a car])on copy:' (kui it be that an effort was 
bein<r made to cause it to a])pear that the orii^inal had 
been received by appellant ! And that api)ellant's fail¬ 
ure to produce the orii;-inal rendered a co})}’ in Bur¬ 
dick's j)ossession admissible.' Th(‘ attempt to introduce 
the copy of the letter would seem to justify such con¬ 
clusions. 

Ai)pellant never received and conse<iuently never 
replied to this letter, and his failure to reply was never 
mentioned by Burdick. The words “Su})renie ('ourt” 
were interlined bv hand. 

Both Burdick and Dunn wei-e vitallv interested in 
the outcome of the contest and were stronirly su}’)port- 
iiiir each other in their contentions, and it is sip:nifjcant 
that one had the oriirinal and the other had the copy 
of a lettei* of such remarkable self-servinir im])ort. 

CONCLUSION. 

It is submitted that this cause should be reversed 
and remanded. 

Respectfully submitted: 

Joseph T. Sherier, 

' Aitoniey for Appellant. 

Of Counsel: 

Howe P. C'ochr.\n, 

II.\RRY Friedman, 

C. Leo DeOrsey, 

M. F. Luers, 
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APPENDIX A. 

[Public—Xo. 728—7Utli Congress] 

[S. 1347] 

An Act To amend an Act entitled “An Act to provide 
relief in cases of contracts connected with the i)iosecu- 
lion of the war, and for other purposes,’’ approved 
.March 2, 1919, as amended. 

B(' if enacted by the Senate and House of Represen¬ 
tatives of the United States of America in Congress 
assembled, That any claimant who has heretofore filed 
with the Secretary of the Interior within the time and 
manner i)rovided by existing law a claim under said 
Acts generally known as the War Minerals Acts (For¬ 
tieth Statutes, page 1272, and its amendments i may 
H'ithin one year from the date of the passage and ap¬ 
proval hereof petition the Supreme Court of thi Dis¬ 
trict of Columbia to review the final decision o^ the 
Secretary of the Interior upon any question of law 
which has arisen or which may hereafter arise in the 
adjustment, liquidation, and payment of his claim un¬ 
der said Acts, but the decision of the Secretarv of the 
Interior on all questions of fact shall be conclusive and 
not subject to review by any court. 

Skc. 2. In any proceeding brought under the provi¬ 
sions of section 1 of this Act the Secretary of tie In¬ 
terior shall be designated as the defendant or respon¬ 
dent, and ui)on the filing of the petition the cause shall 
follow the usual procedure, subject to such rules or 
orders as the court may make with respect thereto. 

Sec. 3. Jurisdiction is hereby conferred upoji the 
Supreme Court of the District of Columbia, as a district 
court of the United States, to hear and determiiie all 
such suits and enter all orders, judgments, and decrees 
therein, subject to the usual right of appeal by either 
l)arty to the Court of Appeals of the District of Co¬ 
lumbia, whose final judgment may be reviewed hy the 
Supreme Court of the United States by petition for 
certiorari or by appeal as provided by law and the 
rules of the court. 
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Sec. 4. Upon the final disposition of such proceed¬ 
ing, the clerk of the Su})reme Court of the District of 
Columbia shall without delay certify to the Secretary 
of the Interior the final judgment or decree rendered 
therein, whereupon the Secretary of the Interior shall 
proceed with the final adjustment of said claim in ac¬ 
cordance with the law as construed bv the court in 
such judgment or decree. 

Approved, February 13, 1929. 
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BRIEF FOR APPELLEE IRVING E. BURDljCK. 

This case is here on appeal .by Campbell C. Cochran 
from a decree of the Court below dismissing his bill 
for an accounting. When the record was filed ijn this 
Court, Ap])ellees Burdick and Dunn filed a motion to 
dismiss or affirm on the gTound that ai.)i)ellant’s assign¬ 
ment of errors constitutes a flagrant violation o:t Sec¬ 
tion 9 of rule 5 of this Court, as no errors were sep¬ 
arately and specifically stated as required by that rule. 
This Court thereafter entered an order postponing 
consideration of the motion until the hearing on the 
merits. Therefore, before discussing the case itself, 
we shall briefly consider the motion which is hereby 
renewed. 




I. 

THE MOTION TO DISMISS OR AFFIRM. 

The assignment of errors is found on p. 38 of the 
record, and from a mere glance, it can be seen that not 
a single error is separately and specifically stated. The 
authorities submitted with the motion are conclusive 
that the rule of this Court has been tlauTantlv violated, 
and for tlie convenience of the Court, they are herewith 
listed: 

Disttict of Cubnnbia v. Rohu(Son, 14 App. D. C. 

512, 539, 540. 

Hartman v. Ruhijy 16 App. D. C. 45, 59. 

Clerks Investment Compamj v. Sij(ln<n\ 19 App. 

D. C. 89, 95. 

Chapman v. Capital Tractioii Company, 37 App. 

D. C. 479, 487. 

In Re Gompers, 40 App. D. C. 293, 319. 

Lucas V. Brooks, 18 AVall. 436, 456. 

Treat v. Jamison, 20 Wall. 652. 

Seaboard Air Line R. R. v. TCaCson, 287 U. S. 
86, 91. 

In appellanCs brief, no specific error of the C'ourt 
below is separately stated or referred to, but the case 
is argued only from the standpoint that the trial court 
should have decided it in favor of appellant. Not a 
sinjjrle finding of the Court below is s])ecirically chal¬ 
lenged nor is a single conclusion of law separately dis¬ 
cussed. The argument in appellant's brief is as gen¬ 
eral as is the assignment of errors. Unless, therefore, 
this Court finds in the record some glaring error not 
specifically lassigned which justifies reversal, it is re¬ 
spectfully submitted that the motion to dismiss or af¬ 
firm should be granted. We feel confident that no such 
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error exists, as we expect to demonstrate in tjlie dis- 
eussion of the merits of the case, which followsj. 


BRIEF STATEMENT OF THE CASE. 


The ap})ellee, Burdick, was a New York la\vjxr, re- 
sidin.i^ in Xew York City and liad, for many years prior 
10 1930 represented a iinmber of })ersons liaviiys: claims 
arisini^: iindo]* tlie AVar Alinerals Relief Act. AVijh over 
a hundred of these cases, lie desired to retain a c^apable 
Washinerton attornev, a member of the bar of tne Su- 
preme Court of this District, to handle them here, as 
under the act, petitions had to be tiled in that Court 
bv February 13, 1930. This, in order to save Burdick 
from constantly comina* to AYashiiya’ton (R-60). Bur¬ 
dick considered several lawyers, but tinallv selected 
Cochran upon the recommendation of appellee Dunn 
who wrote Burdick that Cochran was ''prepared to act 
as aitorncij of record'’ for Burdick. Burdick knew 
Dunn as the latter had already done work for Burdick 
(R-61), as an accountant (R-63). 

Accordingly, Burdick came to AVashington on Jan¬ 
uary 11, 1930, and met Dunn and Cochran in I^unn’s 
office in the Alaryland Building that evening (k-62). 

Burdick testified ho told ('ochraii he needed t. man 
who was a member of the bar of the District Sui)reme 
(>ourt, and Cochran replied that he tilled the bill—fitted 
Burdick’s requirements (R-63). Dunn was jjresdint at 
the interview, and testified that Ite told Burdick Coch¬ 
ran was eligible to handle the latter’s cases in the Dis¬ 
trict Supreme Court (R-98). ( As above stated, hp had 
written Burdick that Cochran could act as attornby of 
record), and Cochran himself testified that acco:'ding 
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to his best recollection he told Burdick he was eligible 
to appear in these cases (E-114). From all this Burdick 
believed Cochran was a member of the bar of the Court 
below, and thereupon, two days later he .entered into 
the contractiof January 13, 1930, found on ])age 42 of 
the record, in which Cochran agreed to act as counsel 
and “attend to all litigation, })leadings, motions", etc. 

At this time, C’ochran was not only not a member of 
the bar of the Court below, luit had twice failed to ])ass 
the examination for admission to that bar, once in 1920, 
and once ini 1928. Tie had also failed in his (examina¬ 
tion for tlieibar of Virginia, the State of his residence 
(R-48). Again in Deceml)(‘r, 1930, he took and failed 
to pass the examination foi* admission to the bar of the 
lower Court. In 1929 he had l)e(‘n admitted to the 
Xortli Carolina bar (B-48) but he neither lived in that 
State nor practiced there (B-r)9). Burdick did not know 
Cochi-an was not a member of the bar of the Court be¬ 
low when the contract of Januarv 13. 1930, was made. 


and if he had, he would not have* emi)loyed him. Bur¬ 
dick relied on the representations made that he was 
admitted toi practice, for it was his purpose to retain 
a meml)er of the bar to act as attoriuw of record (R-65). 

Thereafter Burdick went to Xew York, and Cochran 


attempted to file several petitions, some of which he 
signed as attorney of record. The deputy clerk of the 
Court stopped him and told him he would have to get 
a member of the bar to sign with him. Cochran then 
secured ^Ir. Doughertv, wlio had been admitted onlv 
niur monflo'i before, {B-44) and entered into a contract 
with him, not only to receive 10 per cent of Cochran's 
fees for })utting his name on the ])a])ers, but an addi¬ 
tional 10 ])er cent for trying the cases (K-43); and it 
was understood that Doughertv was to trv them if 

v«. * ^ 


% 


0 


necessary, and Cochran was not to go into open Court 
(R-lll).* 

Tliat Dongliertv was so n^tained irithout flic knowl- 
('(!(}(' and (■onsr)if of JRirdick is undisputed foi- Cochran 
hiniscdf so adniillt‘d (I\-115) though he alleged the con¬ 
trary in his l)ill (R-llG). On Clctober 23d, 1930, Dunn 
wi'ote a letter to Burdick in which Dunn not onjy com- 
])lained of Cochran’s inefhciency, but advised Phirdick 
that (k)chran was not and had not been a member of 
the bar of tlu* Court ])eIow (R-77). This was tlie first 
intimation Burdick recOved that lie had been deceived 
and lliat he had contracted with a non-member of the 
])ar to i-epresent his clients in C’ourt i)roceedings, Bur¬ 
dick then immediatelv canu‘ to IVashington and bv in- 
([uiry in the clerk's ofiice of the Court below, confirmed 
Dunn's statement (R-GS). lie thereupon on C'ctober 
31, 1930, wrote to both C^ochran and Dunn canpelling 
the contract of January 13, 1930 (R-G9), givingjas his 
])rincii)al reason that he was induced to enter into the 
contract because of the rei)resentations made to him 
that Cochran was admitted to practice in the Supreme 
Court of the District (R-4G). 

About this time, also, Burdick first learned that 
Douuhertv had been emploved bv (k)chran. h’e had 
never before heard of Dougherty and, being much 
annoyed to find a stranger on his papers without his 
consent, notified Dunn to have Dougherty take his 
name therefrom (R-G9). Dougherty acquiesced in this, 
and wrote Burdick that his signing the petitions was a 
])ur(‘ accident and that he had no interest in them as 
ationo')) or otherwise (R-G9). 

Dunn acce])ted the cancellation of the contract of 
January 13, 1930, and Cochran made no reply to Bur¬ 
dick’s letter. Nearly two years thereafter (in May, 
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1932) Burdick made a new oral ag*reoment with Dunn 
to pay the latter $100.1)0 a month for services and ex¬ 
penses (R-79). Thes(‘ monthly payments were not to 
be charu’ed aii’ainst anv interest Dunn had in Burdick's 
cases as Dunn, when lu* acce])ted the cancellation of 
the contract, relinquished all interest therein (]i-9.3\ 
Dunn received no fees from Burdick pursuant to the 
cancelled contract (B-92). 

After the canc(*llati()n of th(‘ contract, for s('veral 
years Buixlick IkuI to c(n)fc to WasJduf/toif of great 
('U'pe)ise (K-80). Tlu‘ record is silent with r(‘spect to 
any oiler ])y (V)chran to ])erform any services after the 
cancellation of the contract of January 13, 1930, or as 
to any ])rotest or other action concernih<>- such can¬ 
cellation. After nearly two and a half years of silence 
Cochran on February 2S, 1933 (K-1) tiled this suit for 
an accountini»- under the contract and at the ti-ial, 
throuirh his counsel, stated that he made no claim for 
recovery on a qoaoiont otcndt for services rendered to 
October 31, 19.30, the date of cancellation of the con¬ 
tract, relyini;- solely ui)on the terms of the contract 
itself {R-125). 

In his answer to the bill, Burdick set iq) fraud and 
misrepresentation in that Cochran led Burdick to be¬ 
lieve that he was a member of the bar of the Court 
below, and t)iat in reliance u})on such re])resentations 
and because of them Burdick was induced to sia*n and 
did siii'ii the contract sued on, which he would not have 
signed had he known Cochran was not a member of the 
bar (R-IS, 19). 

The ('ourt below found that such misrepresentations 
existed and that Burdick was justified in cancelliTiir tln‘ 
contract, and dismissed the bill. 


m. 


ARGUMENT. > 

I 

1. The bindings of Fact, if Supported by Evjidence, 

Should not be Disturbed. j 

This Court has repeatedly stated the rule that the 
iindiiia’s ot* tlie ti’ial judi»v will not be disturbed unless 
it eleai’ly appeal’s that he inisa])prehended the e\'idence 
or tlial his lindinu’s were a.u’ainst the clear weight of 
the evidence. ! 

mu V. Marsinii, S2 F(‘d. (:2d) 856, 858. 

(decided February 2d, 1936) 

In this case the Court (pioted as follows from Mr. 
Justice Groner's oiiinion in Pollock v. Jameson^ 63 
A})p. ]). C., 152; 70 Fed. (2nd) 756, 759: 

‘‘The trial judge saw the witnesses and heard 
them testify. Where the evidence was conflicting, 
he had the o})])ortunity of observing their de¬ 
meanor and their method of testifying and hence 
of weighing the truth of their respective state¬ 
ments. In every way he was in a better position 
than we are to determine whore the truth lay. * * 
when' the judge has seen and heard the witi^esses, 
liis findings will not be disturbed unless it cjlearl}^ 
appears that he has inisap])rehended the evidence 
or that he has gone against the clear weight of the 
evidence.” 

See also 

lUpskl V. Burch, 63 App. D. C. 104; 

Ptoih V. Eisiugcr Mill etc., Co., 63 App. D. C. 128. 

It would consume too much time and space to point 
out the evidence supporting each specific finding of the 


Court below. A perusal of the record will disclose that 
there was anit)Ie testimony to justify beyond a doubt 
all tho (’ourt's lindiiii’s. Therefore, as appellant in his 
brief does not sini;-le out or discuss any specific finding, 
but atteni})ts to sliow that on the evidence the decree 
should have been in his favor, we shall confine our¬ 
selves to tliose linding's as to which there was a con- 
liict of evidence bctwemi })laintitT below (ap])ellant) 
and the defendants—particularly Burdick and Dumi. 

2. The Court was Justified in not Giving Credit to Ap¬ 
pellant’s Evidence in Support of his Bill of Codd- 
plaint. 

Appellant was the only witness who testified with 
res})ect to the merits of his case. Ilis testimony sharply 
conflicted with that of Burdick and Dunn. The trial 
Court did not give credence to appellant's testimony. 
That the Court was justified in refusing such credence 
will now be shown. 


THE TESTIMONY OF APPELLANT. 

(a) With Respect to the Allegations of the Bill. 

In his bill of complaint, appellant (hereinafter called 
plaintitY) alleged that when the t)arties entered into the 
contract of January IJ, IJJO, he informed Burdick 
that he was not a member of the bar of the District of 
Columbia (R-5). Do so testified (l\-4S) when examined 
bv his counsel and ai>ain under examination bv the 
Court (R-114-) and then in the next breath said that his 
best recollection was that he told Burdick he was eli¬ 
gible to appear in Burdick's cases. He:not only re¬ 
peated this testimony, but said his recollection was that 
he told Burdick he thought he was able to handle these 
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cases (K-ll-l-). There was no tlioiiglit then of Cochran’s 
having- any one else to assist him, nor was a^nThing 
said about it (R-49, 50). 

It is a])surd to siit)t) 0 se that Cochran told Eurdick, 
a lawyer of many years })ractice in Xew York, that he 
was )int a member of the bar of the (’ourt l)el3w and 


yet eligible to ])i-actice therein. Rurdick denies 
told him he was not a mtunbei- of the bai* (T\. 63) 


that he 
and so 


does Dunn (l\-104) and it is reasonable to believe that 


Ibirdick, who came to Washington to employ a i^iember 
of the bar, as he testified (R-60) and who had received 
a letter from Dunn recommending plaintiff as (jualified 
to act foi* him as afionn'ij of record (R-61) was right 
in his testimony. 

Again Dunn, who was present at the intervie^v lead¬ 
ing u]) to the execution of the contract, testifijed not 


only that Cochi'an told TUii'dick he was eligible to per¬ 
form the legal work in the Court l)elow necessarv to 
handle the cases involved, but that it was undc^rstood 
b(‘tween Cochran and Dunn that the latter was to rc- 
frani from discJos/ifi/ to Burdick that Cochran was not 
a monher of the har of the Court (R-lOO). Naturally 
Cochran would of course refrain from so doing. 

c? 


Again in his bill ])laintiff alleges that he 
Dougherty with him with the knowledge a 
of Rurdick (R-5). 

On his cross examination plaintiff testified he 4id not 


associated 
nd conseyit 


at anv time inform Rurdick as to Doughertv’s name 
being on the cases (R-50): that he did not remjernber 


how he knew IRirdick had consented to Dougljerty’s 
association with him or why he put that sworiij state¬ 


ment in his bill (R-ol). And later when interrogated 
by the Court on this subject, he testified that as fai* as 
he knew, ^Ir. Burdick did not know of Dougherty’s 
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cniployineiit by him (l\-lir)); he liad made a mistake 
so far as Burdick was concei'iie<]; and that he had read 
tile bill, but liadn't noticed that alleiration (H-llG). 

Finally, in his bill he alleiivs that he a.iri’ced to pay 
Douirherty 10 per cent of all tees i-eceived by him (U-o), 
concealing: the fact that Douu’hertv was to I’cceive an- 
other 10 ])er cent for trial of the cases (B-4o), the 
imderstandinir beimr that Douiibertv was to trv them 
where necessary, and (’ochran was noi fa no info open 
Coiiri hhnsi’Jf (B-111) the very thinu* Ik* was obliu'ated 
to do undei- the contract sued on, wherein Ik* au’reed 
in attend to aJI litipation, (Or. (H-IO). 


(b) Contradictions by Witnesses. 


We have just seen above that certain vital allei;*a- 
tions of his bill were without foundation in fact. Also 
that, as to his testimonv that he advised Burdick he 
was not a member of the bar of Court below, in addi¬ 
tion to the absurdity that he made such a statement, 
and at the same time told Burdick he was eliirible to 
practice, he is contradicted by Burdick (I\-64) and by 
Dunn who had auTeed to refrain from informin^i- Bur¬ 
dick of that fact. In addition, his testimony is con¬ 
tradicted as to other matters. 

Thus: 

(1) He testified that the interview leading* u]) to the 
execution of the contract lK‘rc* involved took place in 
his office in the Munsey Building; that he showed Bur¬ 


dick his certificates of admission to the bar of this 


Court and the North Carolimi bar hanging on the walls 
of his office (I\-48). Also that he did not remember 
whether there was any api)ointment, but that as far 
as he could recollect he did not know Burdick was com¬ 
ing, and Dunn had not told liim that he was (R-52). 
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I'hat when I>iir(lic'k came lie had the contract vritli him 
—simply drew it out of his pocket and offered it to the 
witness to sii>n (K-Oo), 

P>nrdick and Dunn both denv that the meetini!: 
occurred at (’ochran’s office hul swear positiv.dy that 
tliei-(‘ were* two interviews—one on January 11th and 
the otluM- on January l.‘h IIKIO, both in Diaiii's \jfjicc iu 
iltc Mar’ilaiifl BuUdhu] where the contract was sigmed 
on January IMth (Rui-dick lD()2-()‘>; Dunn D-98-D)4) : 
that at the meetini;' on January 11th the term?' of em¬ 
ployment were talkc'd about (Burdick R-63; Dunn 
1\-104). Not only do these two witnesses llatly con¬ 
tradict ))laintiff as to tlu* ])lace of meetini;-, ett'.,—hut 
theii- testimony is in accord with what would reason¬ 
ably take })lace at a meetinii- leading up to a h|wyer’s 
em})loyment. | 

(2) ('ochi-an test died that, not being a memlier of the 
bar of the (V)urt below, lu* had doubt of his night to 
appeal- in the AVar Alinerals Belief (hises in that] Court, 
lie therefore went to see Air. Hodges (former cjlerk of 
////x ('ourt), showed him the AVar Alinerals Relief Act, 
and ask(‘d him whethei- he (Cochran) could file them In 
thi' District Supreme Court, to which Air. Hodges re- 
])lied that he could as the latter Court was an i|iferior 
Court to this Court (R-r)4-r)r)). Thereution, in resiionse 
to (piestions by the trial Court, Cochran testifi(|d that 
he had not asked the Clerk of the Court below whether 
he could ])ractice therein wdth resjiect to these cases, 
and didn't know’ w’hv; and answ'ering his couiisel, he 
further said, he told Air. Hodges he had not belen ad¬ 
mitted to practice in the Court below’ (R. 55, 56) 

It is im])Ossible to believe that Air. Hodges ev 
vised either the plaintiff or anyone else that, not 
a member of the bar of the District Supreme Co 


er ad- 
beini>- 


irt, he 
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could j)ractice tlicrc in any case; but in order that there 
might be no doubt a])ont the matter, ^Fr. Hodges was 
called as a witness and testilied most em})]iatically that 
he never tdld anybody wlio had informed him that he 
was not a member of the bar of the (V)urt below, that 
he was entitled to file and prosecute cases in that Court 
(R-86-S7). 

(3) Dunn testified, as before stated, that it was ar¬ 
ranged between him and (’oeliran that at the interview 
on January 11, 11)30, the former should refrain from 
telling Burdick Cochran was not a member of the bar 
of tile Court below (IMOO). Dunn also said that be- 
twt‘en the date of the contract (January 13, 1930) and 
Burdick\s visit to 'Washington on the 10th or 11th of 
February, 1930, he (Dunn) and Cochran discussed the 
]>ropriety of advising Burdick that Cochran had been 
told by the Clork of the Court below he was ineligible 
to file the ])etitions; and Cochran said that was unneces¬ 
sary as Burdick was then a member of tin* bai- of the 
District Supreme Court. Dunn said he himself con¬ 
cealed this fact from Burdick to protect Cochran 
(1M02). 

Cochran denied that there was anv arrangement that 
Dunn should withhold from Burdick the fact that 
Cochran was not a member of the bar; and he also 
denied that he and Dunn discussed the propriety of 
disclosing the situation as to Cochran's ineligibilitv to 
file the petitions, etc. His testimony in this respect 
was therefore contradicted bv Dunn. 

(4) The letter of January 24, 1930, is discussed at 

some length in aiipellant's brief on ])}). 25, 20. ('’oun- 

sel there stgte, we submit inaccurately, that Cochran 
never received that letter, in which Burdick wrote 
Cochran that: 
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‘‘Tn view of the fact that wo are both 
of the bar of tlie District of Columbia 
Court inserted in ink) etc.” 

Tlie facts witli respect to that letter arc thesb (R-67) : 
Burdick testified this insertion was made at the time 
the letter was written which was addressed tc^ plaintitY 
at the latter's office in the ^NFunsey Buildin<;: (R-()8); 
the insertion was made for the sake of accuracV (R-76); 
and that he had not, and never has been ad mitted to 
the bar of ihl< (^oui’t (R-GO). The insertion was there¬ 
fore natural and ])ropei*, as “bar of the District of 
('^olumbia" mii^'lit and ])robabIy would mean the bars 
of both Courts. 

The letter, as stated, was addressed to Cocln an in the 
iMiinsey Buildin<»*. Dunn testified positively tl|at it was 
not delivei'cd to him by mail, but that Cochran brought 
it to him, Dunn, personally, and thus it got among his 
jiapers (R-107-109). Cochran did not dcnij having re¬ 
ceived it. He testified that as far as he could recall 
he had never seen it until it was introduced Jn Court. 
Thereupon the Court asked him 

“What do vou mean bv that, do vou n can vou 
did not, or vou do not remember ever seeing it?” 

To which he replied: 

“That I do not remember having seen it. * * 
(R-113). 

Counsel state the letter was offered “over objec¬ 
tion”. The introduction of the letter api)ears on pp. 
G7, 68 of the Record. Instead of any objection being 
made, when asked if he had any, counsel for plaintiff 
replied “no objection” (R-68). 


members 

Supreme 
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Tlie letter Avas important first, because it iiitormed 

Cochran within a few davs after tiu‘ execution of the 

% 

contract that Burdick su])posed he was a member of 
tile bar of the Court below, aud (’ochran then kojit 
silent, makinu- no reply to the k*tt(*r (Ii-dS) correcting' 
Burdick's impi'ession that lie was such member of the 
bar, but allowiiitr him to continue in that belief. And 
second, liecause it ttmded to neu'ative and discredit 

Cochran's testimonv that he told Burdick lie had not 

* 

been admitted to tin* liai-, and his further testimonv on 
cross examination that Bui’dick had nevc‘r stated nor 
intimated to him that lu*, I'urdick, undcu'stood or be¬ 
lieved tliat ('ochran was a numiber of the liar of the 
District Sujireme ('ourt (R-4b). 

The truth of tin* matter seems apparent: namely, 
that liavim;- turned the letter over to Dunn, he had 
foruotten all about it. 

The for(*y:oiue: discussion of ]»laintiff (’ocliran's tes¬ 
timonv discloses an issue of crediliilitv between Coch- 

» • 

ran and ap])e]Iee Burdick, the latter bcine* sn])ported 
in manv instances bv the testimonv of Dunn. The 
trial Court, \t*ho lieard all tliree ti'stify, decided tliat 
issue of cri‘dibility ayainst the plaintiff. Certainly the 
(k)urt did not misap])rehend the evidence, nor e*o 
a^'ainst its clear weie,*ht. 

A])])lyine: then, the rule declared by this Court in 
IlUl v. Marsfnn, S2 Fed. (*2d) Sob, SbS, supra, and the 
quotation therein, hereinal'ove li’iven, from the opin¬ 
ion of Mr. Justice GroiKu* in Pollock v. JaitK'SOu, (13 
A])]). D. (\. 152. 70 Fed. (2(D Tob, 750. we res]iectfully 
submit that the (indinys of tlu* Court below should not 
be disturbed. These lindina’s wim’i* supported by the 
evidence of Burdick and Dunn, and the documentarv 
evidence in the record. 


Til view of tlio slatoiiieiit in appellant’s bjrief on p. 
18, tliat appellant believed that the represent ition that 
he was ‘‘eligible to ])erform the contract that he 
made’’ and it “was true’’, a word may be said as to 
the fact found,in finding TIT (ri-o4) that I^jirdick, at 
the interview before the contract involved was signed, 
was led to believe' that (’ochi-an was a memTier of the 
bar of the Court below, and that this was pnrposdif 
done by Cochran and Dnnn to cause Burdick so to 
believe. 

The trial Court nndonhteHlly disbelieved C’oehran’s 
(‘vidence on this subject, iiK'luding the su])j)Osed in¬ 
formation from TIodges that he was eligible to 
])ractice; and Ix'lieved Dunn’s statement that he and 
Cochran agreed that no mention was to be made to 
Burdick that (’ochi-an was not a member of the bar. 
Dunn was anxious to help Cochran to get Ihe cases 
because of the financial assistance Cochran’s brother 
had rendered Dunn (IMOf), lOfi). 

They both knew, or must have known that hpd either 
of them fi*ankly stated to Burdick that Cocljran wa.s 
not a membei- of the bar of the Court below, Burdick 
would have refused to emolov Cochran. They sought 
to, and succeeded in, leading Burdick to bcfiieve he 
was a member. Cochran, of course, concealed the fact 
that he had already twice tried unsuccessfully to pass 


the bar examinations here, and had also faih'd in his 


attempt to be admitted to the bar of Virginia. 

(''ocln-an was anxious to get the cases, hoping doubt¬ 
less to li’et bv with them—willing to take the] chance, 

ain'Avav. The successful effort to mislead Burdick and 

• « 

thus induce him to em])loy Cochran, was clearly done 
on ]:)urpose. 

The Court was justified in so finding. | 
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A word as to tlu* si^minir <)1* the petitions hy Burdick. 
He did not siirn anv of tiiem in tlie ])laee where it is 
customary for tlie attorney of record presenting it for 
filing, to sign it. Burdick signed them wliere tlie 
client does, and then vei-ilied them (B-12o-125). He 
siirned as attoriu'V, for he was the claimant's ‘‘gen- 
eral attorney" fB-72). Tt is true his address was 
g'iv(‘n as Munsev Building in AVashington, hut he tes- 
tified he had no law office Iuuh*, merely having (’och- 
rail's addi'css as convenient for the handling of the 
mail (B-ho), and plaintiff in his hill alleges that Bur¬ 
dick inaintaiiKHl no offici* here (T\-2). 

Burdick never intended to have an office in Washing¬ 


ton, and therefore had to have a local attorney sign 
the petitions, and handle the cases, in order to comply 
witli Law Buile 14 and Equity Buie 10 of the Court be¬ 
low. (Sc(‘ atiiiendix) Burdick, therefore, though ad¬ 
mitted to the har of th(‘ District Su])reme Court, never 
claimed any right to a])])eai- as attornc‘y for the claim¬ 
ants: and ev(*n though he gave a Washington address, 
that did not //iso facto constitute or estahlish a law 
office, and TBirdick knew that he could not practice in 
the ('ourt helow without such an office. 


RESUME. 

From what has heen said, and as disclosed hy the 
record, it is i clear that Burdick was completely im- 
])o.sed upon. 

He, as anv other lawver would, came to Washington 
to retain a member of the bar of the District Supreme 
Court, not an unsuccessful law student. Cochran was 
recommended to him as an attorney admitted to prac¬ 
tice in that Court, and he was led to believe and he 
supposed that he was such until Burdick found out in 
October, 1930, the fraud practiced upon him when he 


1 

oiitorod into the contract of Januarv 13, 193(1. He then 

’ 1 

innnediately cancelled the agreement on tln^t ground. 
Idle recoi'd also shows that (l^ochran was not capable 
® attending to the matters intrusted to him, which, 
according to the contract went far beyond jthe mere 
liling of the petitions. 

His incapacity may be inferred from his inability to 
pass the bar examinations here, for it will be recalled 
that Cochi-an in December, 1930, shortly aftej the con¬ 
tract had been cancelled, made a third attempjt to })ass, 
and for the third time failed (R-49); and the testi¬ 
mony of Dunn also shows Cochran’s uselessness, which 
(inally caused Dunn to write to Burdick about it (R- 
101). Burdick was justified in cancelling the contract. 

IV. 

THE LAW. 1 

Plaintiff Did Not Come Into Court With Clean Hands 
and Therefore has no Standing in a (jjourt of 
Equity. j 

As the contract sued on was induced ])y thejmisrep- 
resentation of the plaintiff as found by the Coilrt, and, 
as we have shown above, the evidence establishes, 
plaintiff is not in a position to invoke the ajd of a 
Court of fhiuity to secure to him any avails of a con¬ 
tract obtained by his own misconduct. The rule is well 
settled: 

“It is not alone fraud or illegality which will 
])]-event a suitor fi’om entering a Couid of fcpiity; 
any really nnconscientious conduct, connected with 
the controvei’sy to which he was a ])arty wi|l repel 
him from the forum whose very foundation is good 
conscience.” 

1. Pom. Eq. Jtir. (4th Ed.) Sec. 404, 


IS 


and see 


Miller V. Kraus, 


155 Pac. 834, 83G (Cal.), 


\vher(‘, ill a ])artiierslii]) coiitiaiversy in which the plain- 
tin’ was denied an accouiitiiiir, the Court said: 

“A C(jiirl ot‘ K(}uity is a Court oi‘ eoiiseieiiee. 
and where a suitor ai)peals tor aid in that torum 
he must ie'o there with clean hands, otherwise he 
will he incontiiuMitly r(‘fns(*(l the assistance thus 
soue-ht l)v him. As is iilainlv manifest from the 
findiiiii’s, a co])artn(*i'shi]) heUween ])laintiff and 
defendant was (‘>tal)lished or hrouelit into e.xist- 
enci‘ throu.e’Ii fi'aud j^racliced by the former upon 
the latter, and ceilainly the ])laintiff is in no ])osi- 
tion to ask the favor of ecpiity as to a transaction 
thus broue'ht about by him.’' 


We res])ectfully submit that ('ochran does not come 
into (k)urt with clean hands. 


2. Cochran Forfeited All Rights to an Accounting as He 
Delegated His Duties Which He Contracted to 
Perform' to Dougherty Without Burdick’s Con¬ 
sent. 


While this (V)urt in the former appeal from a de¬ 
cree dismissing,' the bill on demurrer observed that the 
r(‘lationshi}) of the ])arties ereated by the contract is 
‘‘in the nature of a special partnership", nevertheless 
the services of Cochran contracted for were profes¬ 
sional and therefore personal to him. He delegated 
these professional duties to Dougherty (a laA\yer of 
nine months' exjierience) as is shown by the contract 


between them (K-43), as he was unable diimself to 
perform them; and this without Burdick's knowledge 
and consent. i Burdick was kept in complete ignorance 
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of Doiiiilierty’s connection with the matter, |and had 
no chance to select, if he wished, a la\\wer satlsfactorv 
to liini. Cochran was without authority to do this. 
The rule is well stat(‘d in Baxter v. Billuigs (C\ C. A.), 
SM Fc'd. 790, whei’c it was held that a contract for pro¬ 
fessional sei'vices of a ])articnlar attorney is aln agree¬ 
ment of personal trust and confidence, and sach con¬ 
tract is not ])erformed if such services are performed 
hy another attorney, and no recovery can be Inijd there¬ 
under. I 

As Cochran could not even tile the petitions without 
Dotm'hertv who was to trv the cases if necessarC, Coch- 
ran has not ])erf()rnied his agreement. 'When Bur¬ 
dick leaiaied of this action on the part of ([ochran, 
he rightfully repudiated the contract. The cases re- 
f(‘i-red to in a])])ellant's brief with respect to partner- 
shi]) accounting are clearly not in point, beca|use the 
([uestion of fraud and inisre])resentation in inducing 
the partnei*ship agreement was al)sent. And in Me- 
(toirau V. Parish, ‘2M7, the Couid allowed com])ensation 
1111 ( 1 ( 0 * a contract with ^IcCowan which was in jeonsid- 
(*ration of jirofessional services to b(‘ r(‘ndered by him, 

"and others /ehoin ha maij einptoij''. j 

I 

APPELLANT’S BRIEF. | 

We desire to comment on one or two inaccuracies in 
appellant’s brief: 

On ]). 22, counsel say: | 

“It is admitted that Dunn continued in thi^ pai*t- 
nershi]) liusiness with Burdic'k u])on som:^ new 
financial arrangement.” etc. 

CT* 

No such admission is made. 

The record shows that in ^fay, 1932, some 18 nkonths 
after the cancellation of the contract of Januafy 13, 
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Burdick omidoyed Dunn at a salar\’ of $100 a 
montli, and that tliose })ayments wore not to be charged 
against Dunirs interest in these cases, as Dunn had 
reliiKiuished all interest in them at the time of the 
cancellation of the contract in October, 1930 (R-93). 
And counsel endeavor to twist tliis arrangement into 
a cons])iracy to exclude Cochran from further partici¬ 
pation in the ])artnershi}) enterprise! 

This attem})t of counsel is no doubt mspired by the 
allegation in j)laintiff’s bill, pai'. 14- (B-b), that aft(‘i- 
OctolK*r 31, 1930, the date of the cancellation of the 
contract involved, Burdick 


‘‘continudd to use the services of defendants Dunn 
and Dougherty on said claims, and that the defen¬ 
dants Burdick, Dunn and Doughertv have made 
an agreement for a new division of fees on tlie 
cases covered bv tlie agreement of Januarv 13, 
1930, to the exclusion of the ))laintitf, and for the 
purpose of (J('f raudi up (lud cheat nip the ])laintiff 
of the fees to which he was entitled under the said 
agreement.'■ 


With res])ect to this allegation, Dunn denied that the 
new agreement between himself and Burdick (the 
salary agreement) was made for any such t)urpose. 
There was no evidence whatever that such purj)ose ex¬ 
isted, or that Doughertv made anv agreement with 
Burdick: on the contrary Burdick rej)udiated Dough¬ 
ertv's connection with the cases iu toto. 


When the attention of t)laintiff was called to the 
above allegation in his bill, he testified that he 
} 2 ot hniow (nipthi)ip about the ueic apreement which he 
alleged in pai’agra])h fourteen of the bill to have been 
made between Burdick, Dunn and Doughertv. IJc did 


not know whether Dunn and Doughertv continued to 
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work for Burdick after Octobei' 31, 1930.” ! And in 
re])Iy to the ({uestion 

“You alleu'e in voui* ])ill that tliev continued to 
work. AVheiv did you i>et that iiifoi*mation?” 

he said: 

‘‘I do not rememl)er”. (T\-7().) 


Ill view of tlie forenoiiu;- it is no wonder the Court 
found thai the suhse(iueiit (‘iniiloynient of Bunn was 
a new contract and did not constitute an attempt by 
Burdick and Bunn to exclude Cochran from atnvthiim 

» V. 

to wliich }ii‘ was entitl(‘d. (Court’s opinion R-27— 
Findiii- VTII—B-3b.) 

Counsel, on p. 3 of their lirief empliasized the fact 
that for the i)nr])oses of the War i\rinerals Relfef Act, 
the Supreme Court of the District of Columljiia was 
not sittin*;- as such but as a United States Bistrict 
Court. This is done, we sn])])ose, liecanse accoijding to 
Cochi’an, he se(‘med to think he mi,e,-ht jiractice before 
the Court as a Federal Bistrict Court (R-54-55). The 
fact is that the Supreme (V)urt of tlie Bistrict of Co¬ 
lumbia is always sucli whether it sits as a District 
Court, F(iuity Coui’t, (’inuiit (^ourt. Criminal Court 
or an Admiralty Court. Its jurisdiction as a Bistrict 
Court is defined by Sec. 91 of Title IS (p. 163)| of the 
Code which confers upon it the same powers jas are 
vested in tlie Bistrict (’ourts of the United States and 
“such special jurisdiction as may from time to time 
be conferred by Conu'ress”. Special jurisdiction was 
so conferred ])v the AVar Alinerals Relief Ach The 
whole matter is one merely of jurisdiction. But, ob¬ 
viously, that does not mean that a layman may prac- 
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tice before tllie Court because it sits as a District Court 
or in any other capacity. The rules of Court govern¬ 
ing admission to the bar of tlie Supreme Court of the 
District, relate to that Court sitting in any brandi 
thereof; andi their ])urpose is to jjrotect the public and 
insure ])roper conduct of legal ])roceedings. That they 
should be safeguarded from violation is of prime im- 
])ortance. See the decision of this Court in Ileizkell v. 
Mozic, 82 Fed. (2d) 861, 86:i 

Finally, on i)age 16 of their brief, referring to 
Dunn's letter to Burdick of Octobei* 22, 1.T20, in whicli 
he informed the latter that Cochran was not a member 
of the bar, counsel (piote a short excerpt from the letter 
thus: 


“The de])artment is ])re]uiring to pay. It is 
})ossible we may have to revise oui* | financial | ar¬ 
rangements with this party [the appellant]”. 


The insertion of the qualifying word “financial” in 
brackets by counsel to so limit the meaning of the word 
“arrangements”, is ingenious, but inaccurate. They 

ignore therebv the testimonv of Dunn as to what he 

* » • 

meant bv “arrangements”. He said: 


“It may have applied to the financial arrange¬ 
ments but it also ap])Iied to the ncrrj of pr^nior 
Jcfjnl a.'^sisfcnirr in ])a)i(lJiug th(‘ cases i}/ October, 
19S0. It (lid not apphj alone to tlu^ financial ar- 
ra}}rie molts ’'. (R-95.) 


It is a])parent that Dunn, notwithstanding liis desire 
to protect Cochran, had, by October, 1930, become so 
im])atient with Cochran's inefficiency, that he felt he 
must at last recognize his obligation to Burdick to 
whom he had recommended Cochran, and advise Bur¬ 
dick of the situation (E-95). 
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V ' 

I 

CONCLUSION. I 

It is resj)ectfully submitted: 1 

First: That the motion to dismiss or aflSrrn should 
1)0 i*’ranted. j 

Srcoiid: That the findinirs and conclusions! of the 
C’ourt below are amply sup})orted by the evideijice, and 
TlFird: That the decree api)ealed from should be 
affirmed. 

Louis Titus, 

Chakles L. Frailey, 
Attorneys for Appellee 

Irving E. Burdick. 

Frank F. Xf:sbit, 

Of Counsel. 


i 
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APPENDIX. 

Excerpts i'l’om Knles of Sui)reiiie Court of the District 

of Colum])ia. 


Law Kule 14. 

Sec. 4. If the jjarty in any civil cause does not appear 
in proper person, and if counsel appearing,- for such 
party does iiiol maintain an office witliin the District of 
Columhia, tliere shall he joined of record in such a})- 
pearanee, within ten (10) days thereaftei', associate 
counsel havine: an office in this District and admitted 
to practice in this court; in default of which, all plead- 
ine:s tiled in behalf of such partv mav be stricken out 
by the courts eitluu- upon motion or its own initiative. 

Sec. 5. Every requirement in these rules or in any 
order of the court or judu'c for the ifivine: of notice to 
any party or his counsel, may be complied with, unless 
otherwise specifically provided, by giving* the ])re- 
scribed notice to his counsel of record having an office 
in tliis District. 

Sec. 7. Save where a ])arty ap])ears in proper person 
every declaration or other j)leading and every motion 
tiled in a catise shall be signed individually bv one or 
more attorneys of record, and such signatures shall 

Ix' considered as a certilicate bv each attorney tliat he 

• * 

has read the i)ieading or motion so signed by him; 
that upon the instructions laid before him regarding 
the case tliere is good ground for the same; that no 
scandalous matt(‘i* is insio’ted in the ])leadiiig or mo¬ 
tion and that it is not interposed for delay. 

Ecjuity Rule 10 
Signature of Counsel 

Eyery bill or other pleading .shall be signed in- 
diyidually by one or more attorneys of record, and 
such signatures shall be considered as a certificate by 
each attorney that he has read the pleading so signed 
by him; that ujion the instructions laid before him 
regarding the case there is good ground for the same; 
that no scandalous matter is inserted in the pleading; 
and that it is not interposed for delay. 
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IX THE 


tHnitett States Court of ^ppealjsi 

FOR THE District of Columbia 
No. 6733. 

CAMPBELL C. COCHRAN, JR., Appellant, 
IRVING E. BURDICK,’ 

AND 

A. H. DOUGHERTY. 


WILLIA:M H. DUNN 


BRIEF ON BEHALF OF APPELLEE DUIfN. 

STATEMENT OF TLIE FACTS AS THEY 
AFFECT THE APPELLEE DUNN. 

This appellee was an accountant and admitted to 
practice before the Interior Department and at the 
date of the execution of the contract which is the basis 
of this suit was engaged in the prosecution of claims 
arising under the War ^Minerals Relief Act (R. 2). 
His duties under the contract (R. 10) are set forth in 
the following language: ‘‘Mr. Dunn is to assist Mr. 
Cochran and me (Burdick) generally in collecting 
data, recommendations, and decisions of the Secretary 
of the Interior and preparation of petitions, appeals, 
briefs, and so forth.’^ 

On the date of the execution of the contract, January 
13, 1930, appellant and Dunn agreed to divide their 
50 per cent of the fees on the basis of 40 per cent| to 
appellant and 60 per cent to Dunn (R. 47). Upjon 
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the cancellation of the contract on October 31, 1930, 
by Burdick, Dunn accepted the said cancellation on 
November 4, 1930, and immediately notified plaintiff 
thereof (R. 91). 

It is believed that for a thorough understanding by 
the court of Dunn’s non-liability herein, a statement 
of the pertinent portions of the testimony of the 
different witnesses as relating to Dunn’s liability 
should be set out. 

The appellant testified (R. 53-4) as follows: 

“Under the contract vdth. Burdick and Dunn 
Burdick was to receive 50 per cent and Dunn and 
witness 50 per cent of all fees. As between witness 
and Dunn, the latter was to receive 60 per cent 
and the witness 40 per cent. 

Witness had no contract with claimants direct, 
as they were Burdick’s cases. Witness looked to 
Burdick for his pay. 

After the receipt of Burdick’s letter of October 
31, 1930, Dunn and witness had a conference. 
Witness thinks he told Dunn that he, witness, 
was not going to lose out by it and would see that 
Dunn would not. 

Ini response to a question by the Court (R. 53), 
witness said that he told Dunn he was going to 
see that he, witness did not lose out by the can¬ 
cellation. He vrould protect Dunn as far as he 
could. As far as witness could find out, Dunn 
was .collecting fees in these cases and witness 
wanted his share of them. He is suing Dunn and 
Burdick together and is trying to find out what 
money Dunn has collected, and is seeking a decree 
against both. Witness understood that the share 
of the fees to which he and Dunn were entitled 
would be paid to Dunn. He understood that the 
cases were Burdick’s and that witness had no 
connection with the claimants. Burdick was to 
collect the money and pay witness his portion. 
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The agreement between witness and Duni| 
to division of fees was oral and nothing was 
as to reimbursement of Dunn for his expe4 
Witness had made no demand upon Dunn 
any money on account of these cases. He loc 
to both Burdick and Dunn. Witness did not k i 
of any expenses under paragraph 8 of the contr 
they had never asked for any and he did not 
any. No demand was made upon Dunn 
witness for an accounting until the filing of 
suit and witness does not know whether Di 
has ever received any money on account of fees 


as 
said 
ses. 
for 
ked 


ow 

kct; 

pay 
by 
this 
funn 


The Appellee, Burdick, testified (R. 79) as follo\^s: 

“Dunn accepted the cancellation of the contract 
of January 13, 1930, within a few days after [the 
receipt of witness letter of October 31, lp30. 
Witness thereafter entered into a new contract 
with Dunn but not right away. He made! an 
arrangement to engage Dunn’s ser\ices in Afay, 
1932. j 

His subsequent contract (May, 1932) with D^nn 
was not in wTiting. By that agreement he w’as to 
give Dunn S100.00 a month for services and 
expenses. Later witness found that was not 
sufficient and Dunn complained and witness in¬ 
creased his compensation orally and gave him 
more expense money, for which he rendered 
stenographic help in large numbers, and clerks. 
This was done over a period of five years, and 
during that period witness has had Ho feed the 
horse.’” 

Appellee Dunn’s testimony is as follows (R. 91-2r3): 

“That at the time of the making of the agree¬ 
ment of January 13, 1930, with Burdick, the 
witness and Cochran entered into an oral agreement 
by which Cochran was to get 40 per cent and! the 
witness was to get 60 per cent of the fees received 
from Burdick. Witness accepted the cancellation 
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of the contract on receipt of Burdick’s letter of 
Octolx?!’ 31, 1930. Within twenty-four to forty- 
eight hours thereafter Cochran came to witness’ 
office to confer. Witness advised Cochran that 
as far as he was concerned he would accept the 
cancellation and that anv sub-contract between 
Cochran and the witness about the division of 
fees would lx? ‘voided unless we could recover 
from Mr. Burdick. 

None of the cases were settled between January 
13th and October, 1930. During that period 
witness received no fees nor has he since its can¬ 
cellation received anything on account of the 
Contract of January 13, 1930. 

About 16 or IS months, or later, after October 
31, 1930, a new agreement—something in the 
nature of a monthlv emplo^^nent—was made 
between Burdick and witness. 

Q. The plaintiff alleged in his bill that the 
plaintiff is informed and believes and therefore 
avers that the defendant Burdick, after October 
31, 1930, continued to use the services of the 
defendants Dunn and Dougherty on such claims, 
and that the defendants Burdick, Dunn, and 
Dougherty had made an agreement for a new 
division of the fees on the cases covered bv the 
agreement of January 13, 1930, to the exclusion 
of the plaintiff, and for the purpose of defrauding 
and cheating plaintiff of the fees to which he was 
entitled under the said agreement. A. Would 
it be possible to split that allegation and answer 
yes or no? Q. Is it true or untrue? Was the new 
agreement made for the purpose stated? A. No. 

Under the new agreement he had received no 
fees from Burdick under the original contract of 
January 13, 1930, and for which he should account 
to Cochran. He has received under the new 
agreement a monthly retainer, or monthly salary. 

Independent of the new agreement between 
witness and Burdick, the witness, Dougherty and 
Burdick did not enter into any agreement for 
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division of fees with intent to defraud the jplain¬ 
tiff. Burdick learned subsequent to Janua|ry 30, 
1930, of the agreement for the division of fees 
between withess and Cochran, to which he had 
no objection. 

Witness relinquished all interest in the cases 
when he accepted the cancellation.’’ (R. 93.) 

ARGUMENT. 

It appears from the testimony above detailecl that 
appellant Cochran had no contract with the war 
minerals claimants that Burdick represented; the cases 
were Burdick’s cases. Cochran admitted he looked to 
Burdick for his pay. After the cancellation of the 
contract by Burdick, Cochran advised Dunn th^t he 
did not expect to lose out by the cancellation and 
would protect Dunn as far as he could. Cochran had 
made no demand on Dunn for any money on account 
of these cases prior to the filing of this suit; neither 
had he made demand for an accounting prior thereto. 
His excuse for joining Dunn in the action was based 
upon a belief that Dunn was collecting fees in the cases, 
but he admitted that he did not know whether Dunn 


had ever received any money on account of fees. | 

It is apparent from his own testimony that appcjllant 
never looked to Dunn for his fees. If the contraci had 
remained in force he would have some standing in (jourt 
on his bill against Dunn. But he knew that Dunn 
had accepted said cancellation, being notified thereof 
a few days after the cancellation was made. The only 
possible claim he could assert against Dunn wat for 
his portion of fees paid to Dunn by Burdick betjveen 
the date of the execution of said contract on January 
13, 1930, and the date of the cancellation therec^f on 
October 31, 1930. By the slightest investigation ai the 
Interior Department where these claims w^ere being 
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adjudicat^‘d he could easily have discovered what 
claims, if i any, had been paid during said period. He 
made no such investigation. The undisputed evidence 
discloses that none of the claims were paid during 
this time (R. 91). 

Dunn advised Cochran and Burdick he accepted the 
cancellation. This put an end to any relationship 
between the parties in so far as Dunn was concerned 
as a special partnership. Had this court been aware of 
the facts when this case was formerly before it, it is 
anticipated that it would not have held the under¬ 
taking was in the nature of a special partnership 
in so far as Dunn was concerned. 

Dunn^si action in accepting the cancellation could in 
no manner affect Cochran’s claim, if any, against 
Burdick for his 40 per cent under the contract. Burdick 
learned of the arrangement of division of fees between 
Dunn and Cochran on the 60 per cent and 40 per cent 
basis (R. 93). Even if he did not know of same it was 
only necessary’ for Cochran to advise Burdick thereof, 
for if the icontract were enforceable Burdick could not 
be heard to complain of such division of fees between 
Dunn and Cochran. By this agreement Burdick’s 
liability, if any, to Cochran became fixed and definite. 
Cochran’s rights under the agreement with Burdick 
also became fixed and definite and same could neither 
be increased nor diminished by reason of the fact that 
Dunn was the co-obligee under said agreement. 

It is submitted that the finding of fact made by the 
court below as to Dunn’s non-liability is fully sustained 
by the evidence. This finding is iis follows (R. 36): 

“The defendant Dunn accepted the cancellation 
by defendant Burdick of the contract of January 
13th, 1930 (plaintiff’s Exhibit 1), and notified 
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Burdick to that effect. Said Dunn never | has 
received any fees from Burdick in said c;ases 
referred to in said contract. In May, 1932, de¬ 
fendant Dunn made a new agreement with Burdick 
whereby Dunn was to receive from Burdick SI00 
a month which was later on increased. This was 
not charged against any interest of Dunn’s in 
cases of Burdick referred to in said contract 
(plaintiff’s Exhibit 1), as when Burdick cancelled 
that contract, Dunn relinquished all interest he 
had in these cases. This subsequent employnjient 
of Dunn was a new contract and did not constitute 
an attempt by Burdick and Dunn to evade the 
obligation of Dunn to plaintiff under the contract 
(plaintiff’s Exhibit 1). 

Since the arrangement made between Dunn and 
Burdick in May, 1932, Burdick has paid Dunn 
approximately 84,700 by way of salary and ex¬ 
penses in accordance with said arrangement.” 

Cochran failed in every respect to establish his charge 
of conspiracy between Dunn and Burdick. This 
appellee takes strong exception to that portion of the 
argument of counsel for appellant appearing on pag(i 22 
of their brief which is as follows: 

‘‘It is admitted that Dunn continued in jthe 
partnership business with Burdick upon some new 
financial arrangement and that between them they 
have taken to themselves the entire fruits of the 
partnership efforts, to the exclusion of Cochran.” 

This is not so. 

It is respectfully submitted that the evidencel in 
no manner discloses the fact that Dunn continued 
in the partnership business. On the contrary, the 
evidence affirmatively shows that between the date 
of the cancellation, October 31, 1930, and May, 1^32, 
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Dunn had no association with Burdick in the claims 
and that I after May, 1932, he was employed on a 
monthly salary. 

V V 

It is submitted that the testimony aflirmatiyely 
refutes any such charge. The lower court correctly 
held that 

‘‘The subsequent re-cunployment of Dunn by 
Burdick was a new contract and was not an 
attempt to eyade the obligation of Dunn to 
plaintiff under the original contract.'’ (R. 27.) 

COXCLUSIOX. 

The decree appealed from, especially as to this 
appellee, should be affirmed. 

Respectfully submitted, 

i T. S. Plowman, 

Attorney for Appellee Dnnn, 

Washington, D. ('., 

September 1(>, 193(5. 




